
Before Sir Henry Bichards, Knight, Chief Justice, mid Sir Framada Chordn 
1910 Sanerji

Ifovember, 24, sAEUP a n d  aktothbe (D e p e n d a s t s ) v. HARPAL (P L A istxiF p).*

4di 2fo. IX  of 1908 {Indian Limitatimi Ad), schedule I, article 109— Z7iu/»-MC- 
tm ry martgage—Suit by mortgagee for-posse^simi and meam jorofits~Limi. 
tation,
Whece a usufructuary mortgagee is wrongfully kopt out of possession of the 

mortgaged propei'byj his x r̂oper remedy is a suit foir poss2Ssion and for mesne 
profits. As regards tlio latter remedy the poriod o£ limitation applicable is 
that proscribed by artiok 109 of tlio first sobodulo to tho Indian Limitation 
Act, 1908.

This was an appeal under section 10 of the Letters Patent
from a judgement of a single Judge of the Court. The facts of
the case sufficiently appear from the jû lgement under appeal,
which was as follows

In tMs case tho dofcmdaut mortgaged cevtain property for Ea. 500 on the 
I2tk of September, 1898, to tbo plaintiff. Tho property consisted of certain 
ocoupancy holdings. Tho plaintifi lived some distance away and the rents 
were collected for him by an undo who died in the year 1906. After that 
date the defeadanii collooted the rents and thereby becamo possessed of the 
property. That was an actiouablo wrong which took place seven years befora 
the commencement of the suit. Tho plaintifi in 19l3 eued for and recovQrod 
possession, and that part of the judgement of tho first eourb is not contested. 
The plaintiff also claimed tho rents received by tho defendant from the mort
gaged property from time to time during tho last three years mmediately pre
ceding that suit,

« It cannot: be denied that tho defendant’s possession has throughout been 
wrongful. He had no shadow of right to take the rents, and each time that 
he took them he was putting in his pocket money which under the contract 
belonged to the plaintifi. That of course was a tort, but it was also a breaoh 
of contract. It is said that this bsgan scvun yoara ago ; that the limit for 
actions for damages for breach of conti’aot is six years from the breach and 
that therefore tho acfcionfor rent wroiigfuUy rooaived hy tho defendant is 
baired because the rents have bcea reeoivod for more than six years. So 
far as the act of dispossossion iyooncarneicl this aegumsafc is porfootly sound. 
It is immaterial in this case, beoause the period is twelvo years, and the suit 
has been bi-oughb afbar the lapse of am n, Buli so far as the aotuil recaipts 
of rent are concerned I am unable to follow the argmnmfc. E-ich time the 
defendant received rent he committed a breach of oDntracfe. It was none the 
less a breach of contract, because ho had already committed Bevoral others, 
and had been in wrongful possession for a long time. His posasesion was still 
wrongful, and he had acquired no title to the money. I  hold that the article ot 
the Limitation Act which is applicable is article 62. (Vide I. L. B., 32 All,, 
491, per SrAirLBY, 0. J., at page 496.)

* Appeal No. 86 of 191fJj under section 10 of the Lettiirs Patent.
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Ths respond'33it’ s counsel was forced to admit that ie  migtt tavo been 
snad fo r  eaob giv3Ji poriod in respeof: of wliioh he had received rent. That 
seems to me to knock the bottom out o£ hia case. Damage? for a wrong can 
only ha olaimod once. Bat if another person receives money which iDGlongs 
to me I have a righfe to sue him each time ib ocaurs. It is not damages at all. 
It ia money had an i receive;! to my usa "which gives ma the causa of action 
defined ia artiola 62 whenevar the money is received. In. Lhis case the plain.” 
tifi desoribad his claim in his pUint as one for damagas. This is an erroneous 
desonption, hut the Uw looks at tha subsfcince and not at the form.

A number of authorities were cited v.’hich seemeij at first sight to be 
inconsistent with this v’ew. But on examination they turn out to be clearly 
distinguishabla. Tho strongest perhaps ia Balgohind Das v. Barhit Alt (1). 
That case has been followed in various others of a somewhat similar character. 
In none of them was article 02 referred to. They may all be justified on the 
ground that what was attemptpd thero was to claim general damages in a round 
sum, based upon an ostimitte of tba loss su3ered by the parson d'spossessed of 
land, o:ilculate<  ̂upon the annUiJ value, or rents Kkely to be received during the 
period which had elapsoJ since the disgo.ss3ssion. This is ono way of claiming 
mesne profits, lio doubt. It is the only way when the vsrong doer has 
himself been in ocoupatiooj and after tba lapse of six years it seems clear that 
such a claim is tim^ barred. BmL Mr. Qulzzri Lai, for the appellant, repudiated 
this form of claim. He put Lis cas3 upon the ground that in addition to his 
remedy in specie for his dispossesiion, i.e., the decree lor possession, he claimed 
the r;ats acLuilly reasivdd from tini3 io time by the defendant. In none of 
the oases cited was this question raisad or decided, and the dscisiona are there
fore not hinging upon mo.

A practice seems to have grownup of framing claims of this nature as 
claims for general damages for lha original breach of the contract by disposses
sion. It seems to me in the light of tha authorities cited that this form of 
claim is attendei with serious risks to tho litigant, and that in future pleaders 
would be well advised tojrams thoir claims for wbat they are in substance, 
namely, money received from time to time as daSnsd by article 62 of the 

•Limitation Act os us successive breaches of contract under article 116,
I may add that whereas ia this case tha mortgages was originally in 

possession and was dispossessed dai'itig tha currency of the mortgage, ia  tha 
case above referred to, tho moi’tgagao had been withheld from possession 
from the very ’beginning. Thi3 is another distinction, but it ia not the ground 
upon which I decide this case.

Three years was allowed in Bombay in Goviniram v. Jitanji (2) by cons- 
truing article 109, as meaning “ profits belonging to ”  instead of “ property 
belonging t o l a m  nob sa'daSod that this is not a strained interpretation 
of the article ; but if it is sound it clearly justifies the claim made here.

The view taken ly  the District Jurlge was not persisted in in this Court* 
Soma people may think it deeirihle that parsons who neglect to make olajms 
promptly should be liabla to be defatted altogether on the gKound of negligence.

(1) Wr*kly Notes, 188&, p. 15. (2) (1900) Bom. L. B., SOI,
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It w ould  rovo ]u tion i36 the pvGvailing sy.stem o f oi'oclil). But at prosent Riioli a 
view is in co n s is le n t  with the Lia-iiliation Act, and has no fountlation in law .

Ram Sabto T h is  appeal must bo allowed. The door so of the lower appellate court
must be reversed and the decree ol the Muusif putting the plaintifE in posses
sion must be restored, with the fuctliGi’ modification that the plaintiff recover 
from the defendant the sum of Bs. 300 with costs o f  the suit. The plaintiff 
must have his costs of the appeal to the lower nppellate court and of this 
appeal.”

The defendant appealed.
Babu Piari Lai Banerji, for the appellant :—
The plaintiff clamied the sum as damages and it was not 

possible to treat the sum as money had and received by the 
defendant for tho plaintiff's use. The defendant had contracted 
to let the plaintiff remain in possession, and if the plaintiff was 
dispossessed, it was a breach of contract which could be eorapen- 
aated in damages. The course of decisions in this Court would 
seem to lay down that the mortgagee under such circumstances 
could only claim damages for breach of contract and the suit 
would have to be filed within 'six yearn from the breach and it 
would not be a case of continuing or successive breaches. He 
relied on and discussed; Balgohind Das v. Barkat AH {I), 
Madan Lai v. Reoti Singh (2) andNirhJiai Sinha v. Tulshi Mam
(3). The mortgagee could not treat the amount as mesne profits. 
He was only entitled to proiits in lieu of interest. His right to 
principal and money being barred, by limitation, he cannot 
claim mesne profits. Moreover article 109 of the Limitation Act 
would show that the person who owned the laud could claim 
profits. Here the owner was the mortgagor defendant in spite 
of the mortgage.

Munshi Qulmri Lai, for the respondent, was not called upon 
to reply.

Richards, C. J., and Banerji, J. ;"~“The plaintitf in his plaint 
alleged that a usufructuary mortgage had been made in favour 
of his predecessor in tiLle in the year 1898, and that under this 
mortgage his predecessor in title enlercd into possession and re* 
mained in possession until he was wrongfully ousted by the 
defendant several years before the institution of the suit. He

(1) Weekly Notes, 1888, p. 16. (2) (1908) i A. L. J., 349.
(3) (1015) 31 Indian Oases, 804.
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claimed possession of the property and the sum of Rs. 360 
damages for three years prior to the institution of the suit. Ifc 
seems to us that, if the plaintiff was able to establish the faets he 
alleged, his suit was a suit for possession together with a claim Harpai,. 
for mesne profits. Beyond all question this was the suit ho ought 
to have brought and the relief ought to have been granted on the 
basis of the suit being one for possession and mesne profits. The 
faets as ascertained are that a usufructuary mortgage was made 
to the predecessor in title of the plaintifi in the year 1898, and that 
the mortgagee entered into possession (as lie was entitled to do) 
and remained in possession until about 7 years before the institu
tion of the suit, when he died. The plaintiff then became entitled 
to the property,but appears to have neglected to assert his rights,
He lived some distance from the property and the defendant 
taking advantage of his absence began to recover the rents and 
profits from the tenants. This in law clearly amounted to an 
ouster by the defendant of the plaintiff.

Some confusion seems to have arisen as to the moaning of the 
word “ property ” in article 109 of schedule I to the Limita
tion Act which prescribes a period of three years for the recovery 
of profits of immovable property “ belonging to the plaintifi” 
which have been wrongfully received by the defendant. It has 
been argued that the words “ belonging to the plaintiff ” refer to 
the property of the plaintifi and that in thy present case the 
property could not be said to “ belong to the plaintiff because it 
belonged to the defendant the mortgagor. This seems to us a 
wholly unsound contention. If property is granted to another by 
lease for, say, a period of 20 years, the property is clearly the 
property of the lessee so aŝ to entitle him to bring a suit for mesne 
profits if he is wrongfully deprived of them during the term of 
the lease. So also where under a mortgage the mortgagee is 
entitled to enter into possession of the mortgaged property and 
receive the rents and profits  ̂ the property “ belongs ”  to the 
mortgagee during the continuance of the mortgage. A suit for 
mesne profits can always be brought and maintained by any 
person who, being entitled to possession of the land, has been 
wrongfully dispossessed.- We think under the circumstances of 
the present case the plaintiff was most clearly entitled to three
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years’ mesne profits. The amount of incsue profits lias been 
ascertained by the Munsif. While we do not entirely agree witii 
the reasons in tlie judgeiuenbof the luiirned Judge oi this Court 

PIakpal, we think the decree passtd by iiim was correiit. "We accordingly 
dismiss the appeal with costs.

Appeal dismissed.
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1916 Before Sir Henry Bicliards^ Knight  ̂Chief Ju&UcOs Justice Sir Framada
N'ovember, 90. Chaian Banerji.

JHI3NKU LA.L (FLAiN'mi'P) v. PIA'ftC L.VL and omiaRS (Dei!’KNdAnt0).• 
Act No. I l l  of 1007 CPfovnncial Iniolwinj Act) ,  ladiom Ifi atul'?.2~-MQr(gage 

of fciotoi'y—Decree- for uilc—Api>ointment of rece.ivor io (jci in pwfitsfor 
lensfit of dem'ee<-?iolder~-~Injo vcnry of judijonien!'dd)lor—Frojlts appo^nat' 
ed by crsditon; of imolvenl—SMt hy nwfiga[;ee dccree-holder to recover ipro- 
fits.

One, J. L., being the mortgagaa < f a cotton, ginning factory, obtained a dQoree 
for scle on jais mortgage, lait, instead of the factory boing sold in exooufcioaof 
tbis dec?ec. a Tecei-vot was appointed foe the perio;! ot ono year by consent of the 
decree»h.oldei:, Ih« receivtr was to work tbefactoxy, I'ccoive the profits) and hand 
them over to tlie decroo-holdcr. lSrot\vi thstanding 1 hat no fresh order was passed 
by the executing court, the recQiver remainp.d in possessioa of the faotory for 
raorathan two yaats. Ho rccuivad the profits, but in accordancQ with the local 
practice of the trade mada them ovor to a ccrtain aissoclation for tho collection 
and distribution of the profits of cotton ginning factories. Meanwhile the 
morfgagor became insolvent, and creditors holding simple money doorooa 
against him proceeded to attach tho profits of tho factory in the hands of the 
association, and the profits wero divided ratoably batwocn thesa creditors. Tho 
mortgagee then sued to lecovor the profits of tho factory earned whilst fch<? 
recdver had bsca in charge, making dcilenclants (1) tho rocoivcr originally 
appointed by ;lia coui't (2) Ibo cnditovs of the insolvent mortgagor and (3) the 
receiver in insolvency.

Held that the appointment of the original receiver having been made 
with tho oonsoat of the decree-bolder and the judgcmoat'debtor was not made 
Without jurisdiction ; that the profits of tbc factory for the yeir for which the 
receiver was appointed were assignable entirely to tbo satisfaction of the mort« 
gPige decree, and that'tho suit as against the receiver in insolvency was not 
barred-by cither'section 16 or secliion 22 of the Provincial Insolvency Aot,
1907. In r& Paits; Ex parte Taylor (1) and Ct oshaw v. Lyndhur&t Ship Com- 
fany (2) distinguiabad.

• First Appeal No 12 of i9l8, from a dfcroo of Suflarshan Dayal, Second 
Additional Subordinate Judge of Aligarh, dated the S3rd of Beptomber, igiSj

(1) (1893) 1 Q. B„ 648. (2) (1897) 2 Ch. D., lU ,


