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The whole object of the provision in the decree giving the plain-
tiff thirty days after the decrce had hecome final was to obviate
the plaintiff having unnecessarily lo bring money into court
and allow it to remain there idle during all the time that an
appeal against the decree would be pending.  The object, there-
fore, of the provision would be defeated if the plaintiff wus obliged
to bring his money into court hefore the time had expired within
which the defendant might prefer an appeal. We dismiss the
appeal with costs,

Appeal dismissed.

Befure Sir Honry Richards, Enight, Chicf Justice, and Justico
Sir Pramade Charan Bunsrji,
SUKH LAL (Dernpsne). ¥, BISHAMDHAR (PrAinmme)®
Act No. IVof 1882 (Lransfer of Properly Act), seoliuns 6 and 58—~ Maha I3 alimin
—Morigage Ly -—of 1ight to receive duos of offico,

There is nothing in the law to prevent n Moha Brehmin morlgaging his
right to offerings rcoeiveable by him in his profegsional cupacity. Raghoo Pandey

v, Eassy Parey (1) veferred to.

THIs was an appeal nuder section 10 of the Letters Patent
from the judgement of a single Judge of the Court. The facts of

the case sufficiencly appear from the judgemeunt under appeal,
which was ag follows :—

“This oase has beon very thoroughly argued. 1tis admitted by M,
Haidar for the appellant that the caso turns upon u single question, whether

this mortgage is valid or not, which again turns upon a singlo question whether
it is a mortgage of immovable property and thorefore recognizabls by law
undar sechion 58 of the Transfer of Property Act, It is usufructuary
morbgage by ono Malaw Brahmin in favour of another Maha Brohmin of a
certain share or shavesin iho birt jijmami, thab is to say, his pucuniary
interest 1cceiveable by way ol volunbary donition, under his right of, or
enjoyment of, the function of ofiiciating as priest ab oertain Hindu funersl
coremonies. It is desirable to muke it perfeetly clear that the question here
is as between two such priosts, as to whether tho right and interest of the oue
to receive fees actually carned, or which he may qualify himself to receive, oan
or cannot be transtorred to the other, It hus been held by a Bonch of twe
Ju(lgeb in Baghoo Pandsy v. Kaaay Pargy (1), that a rlg,ht to officiate ag
priest at such ceremonies is by law immovable property. I understand that
aushority, which has not heen subsequently guestioned, to lay down two

' propositions: (1) that the nature and quality of the property involved in the

* Appeal No. 50 of 1916, under seotion 10 of the Iotters Pa(ent
(1) (1883) I .. R., 10 Cule,, 73,



YOL., X1XIX.] ALLABABAD SERIES. 197

guit which was a uit in respect of a share of the iré jijmani can only be
determined by Hindu Law beoruse it is not recognizad as property in any
" other system of law ; and (2) that by Hindu Lnw the right ranks as immov-
able property., The only questionI have to decids, assuming that decision
to be right, is whether the foas recsiveable in respact of the performance of
vight or the funetion ars also immovablz proparty. In my opinion they are,
I cannot think of a closer analogy than the Ices receivable by a barrister
praotising in court which are receivable by him not by virtue of an office
but in respect of a capaciby conferred upon him by the courb giving him special
privileges. It is a matter of pure chunce in ths ordinnry sense of the word as
to how many cases he may conduct in any week, who his clients may be, and
what the amount of his feess may bs, Bub it would be a strange thing if he
could not, if he saw fif, transfar all his interest in it, That would be a transfer
of immovable property; and inmy opinion the same principle is applicable
to moncys payable to priests, I thereforo agree with the judgement of the
court below Mr. Haidar pressed upon e very strongly the undoubted
fact that the casas on which I am relying was decided before the Transfer of
Property Act. To my mind thatfacs rather confirms the view that the prinoiples
1aid down in that authority are siill the law, The definition of immovable
property given in the Transier of Property Act is of a negative character, that is
to say, it merely exoludes certain kinds of property. The definition in the
General Clanses Act of 1897, includes cerbyin limited kinds of propsrty. The
fact that at the time those Acis werc passed the law in this counbry was
that the right in question in this suit was immovable property and that
by neither of those Acts was this right excluded leads to the strong inference
‘bhat the Legislature did not intend to inbirfere with the existing law. The
result is that this appeal must ba dismissed with costs.”
The defendant appealed.
Mr. Agha Haidar, for the appellant.
Munshi Benode Behari, for the respondent.
Riomarps, C.J., and BaNgRs1, J, —This appeal arises out of
a sulb brought on foot of an alleged mortgage. The mortgagor
and mortgagee were both Maha Brahmins. This isa sect which
perform certain ceremonies and duties at funerals of Hindus.
They generally carry out their dubies at some place frequented
for the purpose of cremations and other funeral ceremonies, It
frequently happens that the Muha Brakmins between themselves
arrive at some arrangement by which certain.Maha Brahmins are
allowed the exclusive right of takiag offerings and remunerations
on particular days. The mortgage in the present..case .took
the form of a mortgage of the right to the dues and-offerings on six
days every two months. The defendants are the collateral heirsof

the deceased mortgagors, but they themselves olaim to have
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succeeded to the very rights (such as they are) which belonged to
Niadar, the mortgagor. The court of first instance dismissed
the claim. Thelower appellate court decreed the plaintiff’s claim
in part. The learned Judge of this Court confirmed the decree
of the lower appellate court, The contention at both hearings in
this Court, and apparently also in the lower appellate court,
on behalf of the defendants, is that the morigage itself is
absolutely null and void, that it did not ‘operate to transfer any
right, nor had Niadar any right which he was capable of transfer-
ring by mortgage or otherwise. It has been fairly and
properly admitted here that our decision in the present appeal
ought to be exactly the same as it the suil was one between the
original mortgagee and the original mortgagor. Seection 6 of the
Transfer of Property Act has been quoted to us, and it is said
bhat this so-called right of Niadar was at besta ¢ mere possibility”
within the meaning of clausc (s) of that section, and that the
“mere possibility” was incapable of being transferred. It cannot
be disputed that certain offices ave performed by Maha Brahmins
at the funerals of Hindus, nor can it be disputed that Maha
Bralimans yeceive for those dutles certain remunerations. The
amount larg:ly depends upon the surrounding cireumstances, the -
generosity of the relative carrying out the funcral, and, very
probably, the wealth and position of the deceased. The offerings
in thissense are not purcly voluntary, No doubt therc is no ob-
ligativn upon any person to employ any particular Mahu Brakmin.
No Maha Brahmin could bring a suit to compel any person
carryiug out the funeral to employ him, and it is probable
that in the absence of o special agreement o Maha Brahmin
could not bring a suit against another Maha Brahmin for
fees received, That the right to recetve the dues at funerals is
looked upon by the Maha Brahmins themselves as an existing
right is to some extent illustrated by this very case. The
morbgage was made as far back as the year 1906, aud the
defendants themselves eonsicler that they have succeeded to the
rights of Niadar as his heirs, A verysimilar question aroge in
the case of Raghoo Pandey v, Kassy Parey (1). That was a suit
to redeem a mortgage of these very rights, There the plaintiff
(1) (1883) . L, R, 10 Calo., T3,
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wag seeking to pay back money in order that he mighv be restored
torights which had been transferred by way of mortgage. The
defendants were actually resisting redemption, considering that
they had acquired rights which they would rather keep than receive
the plaintiff’s money. This case was decidedin the year 1883, and
we refer to it at the present moment as showing to what an
extent these rights have been recognized by the Maha Brahmins
themselves. We have already pointed out that they consider the
rights of so substantial a nature that they frequently enter imto
arrangements between themselves specifying particular periods
when different Maha Brahmins may be present at the cremation
grounds to perform the offices and receive dues. We have been
referred to several cases—amongst others, the case of Puncha
Thakwr v. Bindesri Thakur (1), There the plaintiffs, the sons
of a deceased priest, brought a suit to be restored to a three~anna
share in the offerings at a certain temple, Their father had
made a mortgage of the three-aima share. The court of first
instance had given the plaintiffs u decree for possession, and this
decree was affired by the Calculta HMigh Court. The learned
Judges considered that the offerings at the temple were not a
class of proporty which could be traunsferred by way of mortgage
and that accordingly the mortgage was null and void. We may
remark that the offerings ab a temple do not stand on the same
basis as remuneration which Muha Brahmins receive for the
services they performn at Hindu funerals, Furthermore, in that
case whilst the learneil Ju lges held that neither the mortgage nor
the sale conveyed any rights, nevertheless the plaintiff appears to
have been successful in getting a decree for possession of these
" yery rights. On the whole we see no reason to disagree with the
decision of the lower appellate court and the learned Judge of
this Court. We accordingly dismiss the appeal with costs.
Appeal dismissed.
{1) (1915) 28 Indian Cases, 675,
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