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The policy of the Act is not to be defeated by any mgenious
devices, arrangements, or agreements bLetween a vendor and
a vendec for the relinquishment by the vendor of his «“ sir ” land or
land which he has culdvatel continuously for twelve yearsal
the date of the transter; for a reduction of purchase money on
the vendor's (ailing or refusing to relinquish such lands; or for
the Yendor being liable to a suit for breach of contract on his
failing or refusing to relinquish such lands. All such devices,
aprangements, and agrecments are in contravention of the policy
of the Act and are contrary to law and are illegal and void, and
cannot be enforcel Ly the vendee in any Civil Court or in any
Court of Revceuue.

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed with costs.
Appeal dismissed,
Solicitors for the appellauts: 2. L. Wilson & Co.
Solicitors for the respondents: Iruefitt & Francis.

J. V. W

HAR CHANDI LAT, AND oTueRs (PLsINTiFrs).v.' SHEORAJ SINGH
AND oTHELS (DEFENDANTS.)
[Ou appeal from the Uigh Court of Judicature at Allabuabad.)

Mortgage --Q uestion as to whelher mortgage was or not extinguisked by swubsc-

quent mortgage—Intenlion lo release it shown by relurn of mortgage deed—

Iniention frustiated by subsequent mopigags becoming unemforceable— Pleq

not consislent with equily and good conscrence~ det No. IX of 1872 (Indian

Contract Act), sectron 41— Conlraot not performed,.

The question in {his appcal was whether the appellants could enforce
against the respondents a mortgage, dated the 13th of November, 1876, for
Bs. 5,500, of a five-sixth share in a corlain mauza., The mortgagor died leaving =
widow and a separated nephew who was theowner of the other cne-sixth share
of the mausza, which, in 1879 snd 1881, he mortgaged to the same mortgages for
Rg. 1,000 and Rs. 8,000 respeetively. In Sepiember and October, 1687, the widow
and the nephew executed two mortgages to the same mortgagee, cach purporting
to affect the entire mauus, the first being in vespeot of the principal und interest
doe on the mortgage of 1876, and the sceond for the principal and interest due
on the nephew’s mortgages of ,1879 and 1881, On the execution of theose the
mortgagee handed tho mortgago deed of 1876 to the nephew. In 1896 tle
mortgagee brought o suit on tho basis of the mortgages of 1887 in which a

% Prosent 1 ~Lord auken op Wappingron, Lord Somser, Sir Jomn HEoamn,
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decree was made zgainst theentite mauza. The nephew and the widow both
appealed, but the nephew died and his heirs (the respondents in the present
appeal) abendoned his appeal. The widow's appesl was allowed by the High
Court, it being hold that the deads of 1887 (ev.n if excentoed by her) were not
binding on her, Pending an appeal by the mortgages to the Privy Council
the widow died, and the respondents ia the prasent appeal wers made
pariies in her place as heirs of her husband, the mortgagor of the deed of
1876 : they succeeded therefore fo the property subject to thut mortgaga, but
free from any furthar charge created by the nephew,

Held that the intention of the mortgague aiter the two deeds of 1887 were
executed was to accept in them a new scouriby, but that intiention was entively
frustrated by the lact that the deedsof 1857 were beld o be not binding on
the widow ; and it was not in accordance with eguity and good conscience
that the respondents, who had sucoessinlly maintained that the transaction
embodied in the deeds of 1887 was not binding on ths widow, and consequently
did not bind them us the heirs of her husbund, shounld mnow elaim the benefif
of that transaction as a releass of the merigage of 1670, Their Lordships,there-
fore, in the events that had happered, were of opinjon that the mortgage of
1876 was wholly unaffccted by the mortgages of 1537.

Section 41 of the Coutruct Act {(IX of 1872) on which the High Court had
relied had no application to the presont cuaso ; it appliss only wherea contract
has been in fact performed by sowe pir-on other than the person bound there.
by. Herethe contract contained in the mortgege of 1675 had not in fuct been
performed at ull,

APpPEaL 100 of 1915 from a judgement and decree (25th Feb-
ruary, 1918) of the High Court at Aliababad which reversed a
judgement and decrce (8th July, 1911) of the Subordinate Judge
of Bareilly.

The principal question for decision on this appeal was
whether the appd lauts, the representatives of the mortgagee, Lal
Chatri Lial, since deceased, were eotitled to enforce a mortgage,
dated the 13th of November, 1876, against the respondents,

The suit which gave rise fo the appeal was brought to
recover Rs. 20,000 by sale of the mortgaged property, against
the respondents 1, 2 anl 3, the heirs of Ja1 Chand, the mortgagor
of the mortgage bond of the 13th of November, 1876.

The defenre wus that nothing was due upon the wortgage in
suit; that the mortgage lecame void when o vew contxact,
date] the 9th of Scptember, 1887, was entered mto; that a decree
having been obtained ina forwaer suii, the present sult was nob
maintainable ; and tbat the clalm was berred by section. 11 and
by order IL, rule 2, of the Civil Procedure Code, 1903 ; and was
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merged in a Privy Couneil decree of February, 1903, in o suib (62
of 1898)brought in the Cort of the Subordinate Judge of Bareilly.

The Suhordinate Jwlge held that only Rs. 4,500 had been
realized in execution of the decrecin the former suit; that there
had been 1o contract or novation of eontract hetween the mort-
gagee and one Nandan Kunwar; that there was a contract
between the mortgagee and one Phul Singh which, if effect had
been fully given to i, might have operafed ax an estoppel, bug
that Nandan Kunwar having sucecssfully repudiated it the res-
pondents could s10t now fall back upou 165 that the debt was not
merged in the deeree, and that the decrec therefore did nof bar
the present suit; and that the suit was not barred either ag
res judicata unler section L1 ov by order I, rule 2, of the Code
of Civil Procedure. Ilc consequently gave the plaintiffs the
usual mortgage decree on their claim.

On appeal by the defendants the High Court (Sir H. G.
Bicaarps, C. J., and P. C. Banvmryt, J.) held that at the time of
the institution of the suit the mortgagee was neither possessed of,
nor entitled to the possession of, the mortgage sued upon, and
that the sult was therefore not maintainable; that it was possi-
ble that if the mortgagee had suecceded in showing in the former
suit that o fraud had been practised on him by Phul Singh, the
equities between them might have been adjusted, but that nothing
of thai kind was done ; and thab the mortgagee must be held to
have aceepted the performunce of the coutract (:ontuinod in the
mortgage sued upon by Phul Singh within the meaning of section
41 of the Contract Act (IX of 1872). The appeal was accord-
ihgly allowed and the suit dismissed, both parties to pay their
own costs 1n both Courts.
~ The High Cours judgement, in which the facts are fully stated,
was as follows t—

“ This appenl arises oub of & suit on fost of a morbgage, dated the 13th
of November, 1876. The originad sum  sceured was s, 5,500. Flainbiffs clajm
Rs. 20,000 for principal and interest, relinguishing a vory large amounb. The
ciroumstanees are a littls peculiar and the question for determination is chicily
& question of law.

* Maharaj Singh and Jai Chand wero two brothers. Muharaj Singh bad a |
son, Phul Singh. Jui Ohand had no issuo bub Jeft a widow, Musammat
Nandan Kunwar, who survived not only Mahara] Singh but algo Phul Singh.
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The mortgagor in  the bond sued on wais Jai Chand, who was admiltedly
separate from Phul Singh, his nephew. Jai Chand was entitled to five-sixths
of the propetty in question and Phul Singh fo onc -sixth.

“ On 6th March, 1879, and on 26th Seplemb:r, 1381, Phul Singh alone
executed mortgages in favour of the same mortgagee (the predecessor in title
of the plaintifis). On 9th September, 1837, and om 8rd October, 1887, fresh
mortgages were executed. They purported to be executed not only by Phul
Singh but also by Nandan Kunwar. The consideration for these fresh mort-
gages was the amount due upon the mortgage now sued upon and also the two
mortgages of th March, 1879, and the 26th September, 1881 (excouted by Phul
Bingh alone,as already mentioned).

«The resulb of the transaction, if it had held water, would have been that
the mortgagees got the security of Jai Chand's property for the indebtedness of
Jai Chand, in other words the entire village was mortgaged under both mort-
gages. A suit was brought upon foot of the two mortgages of 9th September,
1887, and the 3rd Oclober, 1887, agiinst Phul Chand and Nandan Kunwar
somne time in the year 1895. A decree was obtained on both from the Courb
of first instance, On appeal, however, it was held by this Conrt that Nandan
Kunwar was not bound by either of the two mortgnges in suit and the resuls
of that ltigation was that o decree was given against Phul Singh alone for the
gale of his proporty for the aggregate amount of the two mortgages of the 9th
of September, 1887 and the 3rd of Qctober, 1887. There was an appeal to their
Lordships of the Privy Couneil by the plaintiff mortgagee, but the decision of
this Court was upheld. The decree was put into executiom, but the full
amount was not realized, and we accept the findingof the Court below that no
more was rexlized than the originyl amount of the mortgage debt and interest
which ought to be attributed to Phul Singh.

“ The present suit has been institnted on foot of the mortgage of 13th of
November, 1876, it being the contention of the plaintiffs that in the events
which have bappened they are entitled to put this mortgage in suit, notwith-
standing that upon the terms of the mortgage of the 3th of September, 1887,
the mortgage now sued upon was dischurged and handed over to Phul Singh.
Fhe Court below has decreed the plaintifis’ suit and the defendants appeal.

“ In ouropinion the decree of the Court below was wrong. 1t isimpossi-
ble now to say exactly who was to hlame for the transaction which tool place in
1887. Lt would appear that it waas the opinion of this Court when it dismissed
the suit brought in 1895, that a frand had Deen practised upon Musammab
Nandan Kunwar by Phul Singh and the predecessor in title of the plaintiffs,
The question ia a case of this kind is one of intention, There can be no doubt
that it was the intention of Phul Singh and the mortgagee that the new mortgage
should supersede and bs substituted fox the mortgage which is now sued upon
and there can be 1o doubt that in pursuance of that intention the morbgage
bond which i$ now suad upon was handed over to Phul Singh. In the pressnt
suib the plaintiffs were unable to produce the mortgage and had to sue upon &
copy. Itisquite possible that if the plaintiff had succeeded in 1896, when this
Court _held that Nandan Kunwar was not liable, in showing that a fraud had
been practised upon the mortgagee by Phul Singh, the equities between Phul
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Singh and the mortgigee might have been in some way adjusted. The mort=
gigeo might hava tuken a decree against Phul Singh only for the amount
Aua by him and gob & declavution that his rights under the mortgage now
suel on should he revivod, orhe might have talon some steps to repover the

mortgage-deed or to geb & decluration thai Phul Singh held it in trust for him.

But nothing of this kind wus dons A decrea for the aggregute amount was
obtained against Phul Singh and this dooreo was put into exeontion. No
step of any kind was taken by the plaintiffs until limitation was on the eve
ofexpiry., In ouropinion at the time of the institution of the present suit

the plaintifis were neither possessed of, nor entitled to the possession of, the
morbgags bond sued upon, and under these oircumstances we do not think that
his represenintives were inu position to maintain the present suit. Notwith-
standing that the mortgagee did not gob all that he thought he was getling at
the time of the execubion of the new mortgages. wo think that he must be
hold to have accepted the performance of the oontract contained in the mort-
gage now sued upon (i.e., the mortgage of the 13th of November, 1876,) by Phul
Singh within the meaning of scction 41 of the Contract Act. It is true no
doubt that the defendants are tho sons of Phul S8ingh. It must be rememberod
at the same {ime that they aro in possossion of the property, not as tho sons
of Phul Singh but as the reversioners to the estate of Jai Chand, wupon the
death of his widow, Musamamat Nandan Kunwar,”

On this appeal—

De Gruyther, K. C., and B. Dube for the appellants contended
that the High Court was in error in holding that the appellants
were not entitled to enforce the mortgage of the 13th of November,
1876, which was not discharged by the making of the new contract
of the 9th of September, 1887. Tuere was 1no novation of contract
under section 62 of the Contract Act (IX of 1872). The mere
execution of the sccond mortgage did not create a discharge of
the mortgage insuit. There might have been an intention to
discharge it, but if so, the fact that there remained something
still due on it, and Nandan Kunwar's repudiation of liability
prevented there being an absolute discharge. The respondents
who were made partics to this appeal on Nandan Kunwar’s death
could be in no better position than she was. There was no
acceptance of performance by Phul Chand witbin the meaning of
section 41 of the Contract Act, That section sherefore was not
applicable nor was section 62, Section 11, and order II, rule 2,
of the Code of Civil Procedure, 1908, had, under the circumstances
of the case, no application.;

S W. Gurih for the respondents contended that jthe mort-
gage of the 9th of September, 1887, was substituted for the contract
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contained in that of the 13th of November, 1876, which then became 1916
discharged : evidence of the appellants’ witne:ses showed that fan Omamoe

that was so. After Nandan Kunwar’s repudiation of liability had Lar
been upheld, the morigagee had to choose whether he should g, o0
enforce against the widow the mortgage of the 13th of November, — Swcm
1876, or continue to hold Phul Singh liable on his bond of 1887 ;

under which the whole of the mauza was affected ; and he must be
considered to have accepted Phul Singh’s liability on the decree

against the whole property, as a performuance of the contract by

Jal Chand. The sult, it was submiited, was not maintainable

with respeet to section 11, and also order II, rule 2, of the Uivil

Procedure Code, 1908.

Dube replied.

1916, December, 19th :—The judgement of their Lordships
was delivered by Lord PARKER :—

This is an appeal from a decrec, dated the 25th of February,
1913, of the High Court (Allahabad), reversing a decree, dated
the 8th of July, 1911, of the Subordinate Judge of Bareilly. The
question is whether the appellants are entitled to enforce a
mortgage against the respondents.

The mortgage in question is dated the 13th of November, 1876,
and was executed by Jai Chand in favour of Lala Chatri Lal, the
mortgaged property being a five-sixths share in the mauza
Nagaria Bikrampur. "The amount sezured was 5,500 rupees.
The mortgagor died leaving a widow, Musammat Nandan, and a
separated nephew, Phul Singh. Under the Hindu law Musam-
mat Nandan had a widow’s interest and Phul Singh had a
reversion contingent on his surviving her in the property subject
to the mortgage. Musammat Nandan could dispose of the
property with the concurrence of Phul Singh, but Phul Singh
could not, without the concurrence of Musamwat Nandan, dispose
of the reversion so as to defeat the interests of those who would
become entitled if he died in her life-time.

Phul Singh was the owner of the remaining one-sixth share
in the mauza in question. On the 6th of March, 1879, and the 26th
of September, 1881, he mortgaged his one-sixth in favour of Lala
Chatri Lal for 1,000 rupees and 3,000 rupees, respectively, with.
interest. Obviously, therefore, Lala Chatri Lal had a better
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security for the 5,500 rupces due_on Jai Chand’s five-sixths share
than he had for the 1,000 rupees and 3,000 rupees due on Phul
Singh’s one-sixth share. On the 9th of Scptember and 30th of Octo-
bar, 1887, respectively, Musammat Nandan and Phul Singh execu-
ted or werc expressed to execute two mortgages in favour of Lala
Chatri Lal. TEach mortgage purported to effect the entire mauza,
she first being in respeet of the principal and interess -due on Jai
Chand’s mortgage of the 13th of November, 187G, and the second
being in respect of the principal and interest due on Phul Singh’s
mortgages of the 6th of March, 1879, and the 26th of \September,
1881. If these mortgages were valid, Lala Chatri Lal would get
the security of Jal Chand’s property for the indebtedness of Phul
Singh, and the security of Phul Singh’s property for the
indebtedness of Jai Chand.

In the year 1896 the mortgagee instituted a suit on the basis
of the two deeds of 1887. The Subordinate Judge decrced the
suit in full, so that judgement went for the whole amount of the
indebtedness both of Phul Singh and Jai Chand against the
eutire mauza. Both Phul Singh and Musammat Nandan appealed,
but Phul Singh having shortly afterwards died, his appeal was
abandoned by his heirs  the first three defendants in the present
suit). The appeal of Musammat Nandan, liowever, eame on for
hearing, and was allowed by the High Court. It was held that
even if she had in fact executed the deeds of 1887, they were not
binding on her. The mortgagee appealed to His Majesty in
Council. Musammat Nandan died pending the appeal, and the
first three defendants in she present suit as Jai Chand’s heirs
were made respondents in her place. The appeal was dismissed.,
The real effect therefore of the decds of 1887 must be determined
on the footing that Musammat Nandan had never bren made a
party thereto, On this footing, Phul Singh must be taken to
have made his own property a security of Jai Chand’s indebted-
ness, and to have tried to make Joi Chand’s property a seeurity
for bis own indebtedness—an attempt which could only suceceed if
he survived Musammat Nandan, which event did not happen, It
follows that on Musammat Nandan’s death the first three defend-
ants succeeded to Jai Chand’s property, subject to the mortgage
of the 13th of November, 1876, but free from any further charge
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purported to be created by Phul Singh. The ouly difficulty is
that the High Court, in allowing the appeal of Musammat
Nandan, left the order of the Subordinate Judge standing as
against Phul Singh. But the first three defendants do not claim
Jai Chand’s property as heirs of Phul Singh, but as heirs of Jai
Chand, and it appears that after Musammat Nandan’s death the
order of the Subordinate Judge was executed (and, in their Lord-
ships’ opinion, rightly executed) only as against Phul Singh’s own
one-sixth share of the mauza, and not against Jai Chand’s five-sixths
share. The rcal quesiion is whether anything has happened
to preclude the mortgagee from enforcing the mortgage of the
13th of November, 1876, against the first three defendants as the
now owners of Jai Chand's five-sixths share.

Tt is, of course, true rhat the mortgagee’s intention at the time
when the two deeds of 1887 were exccuted was to accept a new
security, extending to the whole mauza, for the indebtedness both
of Jai Chandand Phul Singh in lieu (inter alia) of the security
of the 18th of November, 1876. Pursuant to this intention, he
appears to have handed over the mortgage of the 13th of November,
1876, to Phul Singh. But the original intention of the mortgagee
was entirely frustrated by the fact that the two deeds werc held
not to he binding on Musammat Nandan, and it dous pot appear
to their Lordships to be consistent with equity or good conscience
that the first three defendants, having successfully maintained
that the transaction embodiel in the two deeds of 1887 was not
binding on Musammal Nandan, and consequently did not bind
them as heirs of Jal Chand, should now claim the benefit of such
transaction as a release of the mortgage of the 13th of November,
1876. In their Lordships’ opinion, the 41st section of the Iudian
Contract Act, upon which the High Court relied, has no appli-
cation to a case like the present. It applies only where a contract
has been in fact performed by some person other than the person
bound thereby. If the mortgage of the 13th of November, 1876, be
looked npon as a contract to pay money ib cannot be said to have
been performed at all, for though Phul Singh’s onesixth share
was sold in the suit of 1896, the amount realized was not sufficient
to meet the indebtedness of Phul Singh himself Still less can
Phul 8ingh be said to have performed the contract contained in’
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the mortgage of the 13th of November, 1876, if such mortgage be
- lookel on as a conlract to give security, for his atbempt to create
HABLEEANDI a security on Jii Chanls property admittedly failed. In their
v Lordships’ opinion, therefore, the mortgage of the 13th of Novem

ngmnogf ber, 1876, was in the evints which happened wholly unaffected by
the mortgages of 1~87.

It being admiited that if the mortgage of the 13th of November,

1876, is a subsisting mortgage, it is nob statute barred, the uppeal

succeeds, and tle order of the Subordinate Judge ought to he

restored with costs here and below. Thoir Lordships will humbly

advise His Majesty accordingly.

1918

Appeal allowed.
Solicitors for the appellants: 7. L. Wilson & Co.
Solicitors for the respondents: Barrow, Rogers and Nevill,

J. V. W.
APPELLATE CIVIL.
ot Befors Sir Henry Richards, Enight, Clief Justios, and Justics Sir Pramada
21 Charan Banerji,
CHHIDDU axp ANOTHER { Derrnvanis) v. SHEO MANGAL BINGH

(PLaiNtirm)¥,
Act(Local; No. XII of 1881 (W.-W. P. Rent det), seclion 9—Occupanoy tenant—

Usufructuary mortgage of holding— Relinquishment by morigagor in

Javour of the zamndar,

Where a mortgaga with possession of an cecupancy holding had been made
by the tanant before the coming into force of the Agra Tonancy Act, 1901, it
wag held that the tenant mortgagor conld not defeat the rights of the mortgugecs
by surrendering the holding to the wunndar,

Tuis was an appeal under section 10 of the T.etters Patent
from the judgement of a single Judge of the Court. The facts
of the case ave stated in the judgement under appeal, which way
as below :—

“ This is plaintiff’s appeal in a suit for ejectment originally filed in the
court of an sssistant Collector. The pluntiff is admittedly the zamindar of
the land in suit. In his plunt he describes the two defendants, Chedu, son of
Dan, and Chhiddu,son of Matra, Kunjrus, as non-oconpaney tenints of the land
insuit. The defendants filsd a written stutement in which {hey dusoribed
themselves as mortgagees in possession on behalf of the tenant-in-chief, who
was a tenant with oecupaney rights. On their plea Mithu, son of Fagira, was

% Appeal No, 31 of 1916, under gection 10 of the Lettars Patent,



