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PRIVY COUNCIL.

MOTI CHAND awp ormess (Pramvrrrrs) 2. IKRAM-ULLAH KHAN ]i-gfé
AND OTHERS (DEFRNDANTS). Novem!;c; 16.
[Onappesl from the High Court of Judicature at Allahabad.] December, 1L

Act ( Local ) No.IT of 1901 (4gra Tenancy Act), sectionsl0, 30, 83-—Sale of zamin- 5%
dari—Agreement tolsurrender ex-proprietary »ights—Suit for damages for
breach of eontract to deliver possession—~Coniract void as contravening policy
of Adct—-Aot No IX of 1872 (Indian Conlract det) sections 23, 65.

In this appeal their Lordships of the Judieial Committee affirmed the
decision of the High Court at Allohabad in the case of Ifrem.ullah Khanv.
Moti Chand, 1. L. R., 88 All, 695, holding that an agreement by the defendants
for relinquishment of all their “sir’’ and “Xkhudkasht® lands, and ex-pro.
Prietary rights therein to the plaintiffs, none of whom were at the execution
of the agreement proprietors, landholders or co-sharers in the land to be
relinquished, and agreeing to pay damages for any breach of the contract by
them, was illegal and void as being in contravention of the policy of Act No.
II of 1901 (Agra Tenancy Act),

Arppal. 45 of 1914, from a judgement and decree (24th May,
1911) of the High Court at Allahabad, which reversed a judge-
ment and decree (18th Oectober, 1909) of the Cour}, of the
Subordinate Judge of Azamgarh,

The questions for determination in this appeal were whether
an attempted sale of prospective ex-proprietary rightsin “sir”
and “ khudkasht ”’ Jand, and an agreement to execute a deed of
relinquishment in respect of those rights, with & provision that
if the vendors failed to carry out this undertaking, they should
be liable for damages at the rate of Ks. 16 per bigha was unlaw-
ful ; and whether the same sum can be claimed twice, first as rent
and afterwards as damages.

The facts are sufficicntly stated in the report of the hearing
of the appeal to the High Court (KArRAMAT HUSAIN and E. M. D.
Caavier, JJ.) in Tram-ullah Khan v. Moti Chand, 1. L. R., 38
All., 695,

The suit for datages for breach of contract was decided by
the Subordinate Judge in favour of the plaintiffs, but was dis-
missed by the High Court on the ground that the contract was
unlawful and void.

On this appeal~—

* Present w=T.ord ParrE®r of Wapmixeron, Lord Sosnsr, 8ir JomR Even, and
Bir DAWRBNOE JENKINE
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1918 De Gruyther, K. C., and B. Dube for the appellants contended
Mom Omaxn  that the High Court was in error in holding that an agreement
v to surrenfer ex-proprictary vights or hollings in favour of the

1RBAM-ULLAR . . R .
K AN, zamindar was illegal and void. The terms of section 83, clause

(8), of the Agra Tenancy Act (II of 1901), empowered him

 to make a surrender of such a tenancy: reference was also
made to sections 8, 10, aud 20 of thab Act, and to the former
Act (XII of 1881), sections 7, 9, and 31. In one sense the
agreement avoided the Act; but it was submitted it was
quite valid and legal, and the suit on il could be maintained;
and the defendants were liable to pay compensation for the
breach of it.  The law probitited the sale of ¢sir” lands, but
this transaction was merely the surrender of a tenancy. Refer-
ence was made to the Contract Act (IX of 1872), sections 23 and
65, which latter section the High Court found to be inapplicable,
and held that section 23 was the only section that applied. It
wag submitted that the agreement did not defeat the object
of the Act (II of 1907), and that section 83 would cover this case,
There was a series of decisions on Act XII of 1881 and Act II
of 1901 against this view referred to in the judgements of the
High Court. They were cited and commented on, and reference
was made to Dipan Rai v. Bum Khelawan (1). The judgement
of the Subordinate Julge was right.

Abdul Majid for the respon lents was not called upon.

1916, December, 11th :—The judgement of their Lordships wag
delivered by Sir JorN EDGE :—

This is an appeal from a decree, datel the 24th of May, 1911,
of the H.ga Court of Julicature at Allahabad, which set aside
a decree of the Subordinate Julge of Azamgarh, and dismissed
the suit of the plainiiffs. The suit was brought to recover
damages for an alleged hreach by the defendants of an agreement
contaived in a sale deel of the 2nd of May, 1903, by which
the defendants had agreed to exccute and file a deed of relin.
quishment of their rights in their “sir” lands in mauzas
Khorant, Daulsapur, and Bharthipur, in the district of Azam-
garh. The moauzas in question are mahals within the mean-
ing of * The Agra Tenancy Act, 1801 ” (Act No.II of 1901).

(1) (1910) 1 L. ®,, 82 All., 588,
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The defendants, who were the proprietors within the mean- 1916
ing of that Act of mauzas Khorant, Danlsapur and Bharthipur,
and had in thése mauzas considerahle “sir” i
oceupation, to which the Act applied, by their deed of the 2nd IKR&“;‘:N“_I“H
of May, 1903, transferred by sale to the plaintiffs the three
mauzas and all the rights appertaining to the zamindari
property. By the deed the defendants also purported to sell
to the plaintiffs the zamindri property * togethor with “sir’ and
‘khudkasht’ lands, and ex-proprietary tenancy right without
the exception of any thing or right”; declared that, “we, the
executants, huve relinquished our claims and interest in respect
of all the ¢sir’ and  khudkasht’ land ”’; and agreed that—

¢ Wa shall execute a deed of relinguishment of eclaim in respect of the
¢sir ? lands, and shall file 2n applicytion sarrendering the holding., " If. wa should
malke a delay in or taks any objection to the fling of an application surrend.
ering the holding or to the exccution of the deed of rilinquishment of claim
in respact of the ‘sir’ lands, or should wo, the execntanbs, our heirs or repre-
sentativas or successors, keap ia our possession any portion of the fgir’ and
‘khudkasht’ lands, then we and our heirs and rapressatatives and sucoessors
shall pay damagas in rosp2ot thereof at the raks of 16 rupees per bigha, In
case of non.payment, the vendees shall have power to bring a snit in o compe-
tent courb and to realize the amount of damages at tho above rate from the
person and property of us, the exccutants, and our heirs and representatives and
gncoessors. We, the executants, shall have no objection to pay it.'”

At the time of the execution of the sale decd of the 2nd of May,
1908, the plaintifls, were net nor were any of them proprietors,
landholders, or co-sharers in the mauzis or in any of them.

On the 5th of May, 1903, and in pursuance of the agreement
in that respect contained in the sale deed of the 2nd of May, 1903,
the defendants executed a deel of relinquishment, in favour of
the plaintiffs, of their claim and right in all their “sir” lands
in the three mauzas ; thay, however, refused to file the deed of
relinquishment in’ the Revenue Court, and on the 14th of July,
1903, refused to quit possession of the “sir” lands, of which
they have since then continual in possession as ex-proprictary
tenants. In respsct of that rofusal to file the d.ud of rulinguish-
ment or to quit possession of the “s:r” lanls, this suit for
damages was brought in the Court of the Subordinaie Judge
of Azamgarh on the 3rd ol July, 1909. The damages claimed were
ab the rate of 16 rupees per bigha, amounting to 9,468 rupees 8
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aunas, with interest thereon at the rate of 8 annas per cen-
tum per mensem from the 14ih of July, 1903, to the 3rd of July,
1909. The total amount of the claim, including interest, was
Rs. 12,837-5-9, ,

The Subordinate Judge gave the plaintiffs a decree for the
amouant claimed, with costs, and interest thereon at the rate of
8 annas per centum per mensem to the date of realization. The
High Cour, on appeal, bolding that the transaction as to the
“gir’ lands, whether it was to be rogarded as an attempted sale
of ex-proprietary rights or an agreement to relinquish those
rights when they should arise, was unlawful, decided that the
claim for damages for breach of the agreccment could not be
maintained, and dismissed the suit.  There was abundant
authority for that conclusion to be found in the decisions of
the High Court on the ecffect of Act No. IT of 1901, and of
the previous Aet No, XTI of 1881.

In section 10 of Act No. Il of 1801, it is enacted, so far as ig
material for present consideration, that—

(1) Every proprictor whose proprietury rights in & mahal, or in any
portion thereof, whother in any share therein or in any specific ared thereof,
ave trangfereed, on or after the commenciment of this Act, either by sale in
execubion of & decrec or order of a Civil or Revenue Court, or by voluntayry
alienation, otherwise than hy gift or by exchange Dheblween co-shurors in tho
mahal, shall become a tenant, with a right of ocoupaney in his ¢siv’ Lund, in
the land which he has cultivated continuously for twelve years at the date of
the transfer, and shall be entitled to hold the same at a rent which shall bo
four annas in 1he rupee less than the rate gonerally payable by non-occupancy
tenants for land of similur quality and with similar advantages in the
neighbourhood,

“(2) A nsufructuary mortgage shall he deemed to be a trausfer within
the meaning of this section,
* * £ ® * *

“(4) Bvery such fenant, and every tcnant having tho same rights under
the corresponding provisions of Aet XV of 1873, Act XIT of 1881, or any
other ennctment for the time being in force, shall bo ecalled an ex-proprictary
tenant, and, suve a8 otherwise expressly provided, shall have all the rights
and be subject to all the liabilities conlerred and imposed upon occupancy
tenants by this Aot.

{6) The land in which such oecupancy right has been created shall be
specified, and the vent payable thercfor shall be fixed by the Qollector undoyr

section 36 of the North-Western Provinces and Oudh Land Revenue Act,
1901."
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In section 20 of Act No. IL of 1901 it is enacted :—

“(2) The interest of ap ex-propriebary tenanb, an occupancy tenant, or a
non-occupancy tenant other than a ¢ thekadar’ is, subject to the provisions of
this Act, heritable, but is not transferable in exezution of a decres of a Civil
or Revenue Qourt, or otherwise than by voluntary transfer between persons in
favour of whom, as co-sharers in the tenancy, such right originally arose, or
who have become by succession co-sharers fhevein,”

In section 83 of Act No. ILof 1901 it is, amongst other things,

enacted :~—

“(1) A tenant, not bound by a lease or other agrcement for a fized period,
may, at the end of any agricultural yenr, surrender his holding; but he shall
not be entitled to surrender a portion orly of his holding.

3 * * * % *

“(8) Nothing in this section shall affcct any nrrangement by which a
tenant and his landholder may agree to the surrender of the whole or any
portion of a holding.”

The Subordinate Judge apparently cousidered that clause
(8) of section 83 bad some hearing upon the facts of the case.
Their Lordships cannot regard the agreement for relinquishment
by the defendants in the salejdeed of the 2nd of kiay, 1908, and

" the execution by the defendants of the deed of relinquishment
of the 5th of May, 1908, as separate and distinet transactions.
The execution of the deed of relinquishment on the 5th of May,
1903, was werely a step taken towards giving edect to the
agreement for relinquishment which was contained in the sale
deed of the 2nd of May, 1908, and was not an arrangement, between
a tenant and his landlord. The relation of landlord and tenant
did not exist between the plaintiffs and the defendants at the
time when the sale deed of the 2nd of May, 1903, was executed.

Tt appears to their Lordships thas it cannot be doubted that
the policy of Aet No. II of 1901 is to secure and preserve toa

proprietor whose proprietary rights in a mahal or in any portion
of it are transferred otherwise tham by gift or by exchange
between co-sharers in the mahal a right of occupancy in his “sir
lands, and in the Jand which he has cultivated continuously for
twelve years at the date of the transfer, and that such right of
oceupancy is by the Act secured and preserved to the proprietor,

who becomes by a transfer the ex-proprietor, whether he wishes _

it to be secured and preserved to him or not and notwithstanding
any agreement to the contrary between him and the transferec.
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The policy of the Act is not to be defeated by any mgenious
devices, arrangements, or agreements bLetween a vendor and
a vendec for the relinquishment by the vendor of his «“ sir ” land or
land which he has culdvatel continuously for twelve yearsal
the date of the transter; for a reduction of purchase money on
the vendor's (ailing or refusing to relinquish such lands; or for
the Yendor being liable to a suit for breach of contract on his
failing or refusing to relinquish such lands. All such devices,
aprangements, and agrecments are in contravention of the policy
of the Act and are contrary to law and are illegal and void, and
cannot be enforcel Ly the vendee in any Civil Court or in any
Court of Revceuue.

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed with costs.
Appeal dismissed,
Solicitors for the appellauts: 2. L. Wilson & Co.
Solicitors for the respondents: Iruefitt & Francis.

J. V. W

HAR CHANDI LAT, AND oTueRs (PLsINTiFrs).v.' SHEORAJ SINGH
AND oTHELS (DEFENDANTS.)
[Ou appeal from the Uigh Court of Judicature at Allabuabad.)

Mortgage --Q uestion as to whelher mortgage was or not extinguisked by swubsc-

quent mortgage—Intenlion lo release it shown by relurn of mortgage deed—

Iniention frustiated by subsequent mopigags becoming unemforceable— Pleq

not consislent with equily and good conscrence~ det No. IX of 1872 (Indian

Contract Act), sectron 41— Conlraot not performed,.

The question in {his appcal was whether the appellants could enforce
against the respondents a mortgage, dated the 13th of November, 1876, for
Bs. 5,500, of a five-sixth share in a corlain mauza., The mortgagor died leaving =
widow and a separated nephew who was theowner of the other cne-sixth share
of the mausza, which, in 1879 snd 1881, he mortgaged to the same mortgages for
Rg. 1,000 and Rs. 8,000 respeetively. In Sepiember and October, 1687, the widow
and the nephew executed two mortgages to the same mortgagee, cach purporting
to affect the entire mauus, the first being in vespeot of the principal und interest
doe on the mortgage of 1876, and the sceond for the principal and interest due
on the nephew’s mortgages of ,1879 and 1881, On the execution of theose the
mortgagee handed tho mortgago deed of 1876 to the nephew. In 1896 tle
mortgagee brought o suit on tho basis of the mortgages of 1887 in which a

% Prosent 1 ~Lord auken op Wappingron, Lord Somser, Sir Jomn HEoamn,
and Sir LAWRENeE JrNgIN®'



