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and get them decided adversely to the general body of ereditors.
Decisions in such matters must be passed agains some body repre-
senting the estate and must be such as will bind the estate in law.

Fortunately no harm can be done by dismissing this appeal
apon this purely technienl but important point. The applicants
have appealed in another appeal againsh the order on the merits
which was passed in their favour. That appeal has been roturned
to the Insolvency Court for re-hearing and we have pointed out
to the Insolvency Court that the receiver is a necessary party to
the litigation, which at the re-hearing can be determined on the
merits in favour of cither one party or the other.

We, therefore, dismiss the appeal with costs,

Sruary, J.—~1I concur.

Appeal dismissed,

Bofore Mr. Justiee Walsh and Mr, Justice Stuart,
AMIR KAZIM (Arpracane) v. MUSI IMRAN AND orBERS (OPPORITE PARTINS )Y,
Act No. IV of 1012 (Indian Lunacy 4ct), seetion T2Tunatio—Appoini-

ment of guardian of the persow—Wifs of lunatic nol necessarily eveludod
by seetion 72.

Section 72 of the Lumscy Actisa kind of warning that paricular epre
should ho exercised by tho court where o person is entitled to inhorit a part
of the property of a lunatie, and is thereloro bonefitod by his death, to 8es thut

the appointmsnt of sueh person as guardian of the person of tho lunutio is a
beneficial one.

The seotion, however, docs not absolutely preclude such an appointment
and in soms cases the appointment of, for instanoce, the wile of the lunatic may
be the most suifable, notwithstanding that she is ono of tho hoivs, Fazul Rab v.

Ehatun Bits (1) distinguished.

THIS was an appeal arising out proceedings taken under the
Indian Lunacy Aect, 1912, for the appointment of a guardian to
the person and the property of a certain lunatic. The facts of
the case are fully stated in the judgemount of the Court,

My. B. E. O'Conor, for the appellant.

Dr. 8. M. Sulaiman, for the respondents,

WaLsH and StuArT, JJ. :—Five connected appeals are brought
before us, as to two of which we direet an adjournment, namely,

 First Appeal No. 1562 of 1915, from an ordor of T, 0, Allen, Additic;;;i—
Judge of Moradabad, dated the 1st of May, 1915,

(1) (1892) T. L. R, 16 AlL, 20, _
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Nos. 1Z’Sf§Ed 146, and as to the remaining three, decrees must be
drawn up in accordance with this judgement, It is not necessary
to diseriminate between the appeals of the parties thereto. The
question raised involves really one simple issue, though it is
difficult, no doubt, to determine it. The facts are sufficiently set
out in the judgement of the court below. The present position
is not satisfactory and the order of the court below must be
reversed, The matter relates primarily to the person and also
to the property of one Ali Imran, a young man who was brought
up at St. George’s College, Mussoorie, where he was educated
together with his present guardian, and later at Jesus College,
Oxford, and who was the son of a wealthy man who appears to
have been of somewhat dissolute habits and somewhat of a miser
except in respect of his son’s education. The young man left his
wife in India and the very affectionate correspondence which
passed between them shows that in certain matters the father and
the wife did not get on, and that the son himself felt this rather
keenly, In course of time the son returned to India, and unfor-
tunately, whether from some hereditary cause or vicious habits
or the effects of the sun, he became ill at the end of 1913 or early
in 1914, and is now what may be regarded as incurably insane
and-unable to manage his affairs. The property is considerable,
and there are other persons, some of them females, and one of
them either a minor or until recently a minor, interested in if.
He was for some time at Agra in the care of one doctor, and after
his father’s death, which occurred in August, 1914, he was in the
charge of another medical man. Between these two stages of his.
history, the applications were made out of which the present
appeals arise. These were made in September, 1914, and were
for the guardianship of the person of the lunatic. Now, as too
frequently happens in these cases, various members of the family
are desirous of being appointed and have been employed in making
charges of one sort and another against each other. The dispute
is substantially between the young wife and her father, with
whom she ig now residing, on the one side, and one Nazar Hasan,

on the other. The latter has been appointed guardian of the
person, He is in fact managing and controlling the property of
the lunatic. Serious allegations are made against hinias regards
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his past conduct both with the father and wich the lunatic’s pro-
perty, and there is o coutroversy a5 to whothor or not he is a
persona grala with the lunatic.  On the other hand he makes
charges against the Junatie’s wifo, Wo do not think it neessary
fo come to any conclusion about the truth of these accusations, nor
to goin any d.tail into the medical vvidence. Substantially the
learned Judge has founded himself upou this urgument that Nazur
Hasan was undoubtedly the confidant and trusted fucloluin of the
deceased father; that he helped bim to look after his affuirs and
was trusted by hiin, aud naturally after the father’s death slipped
into the position whizh he now occupies, and coutrolled and
managed the properiy of everybody including tlat of the lunatic.
Now we are not saying for one moment that the learned Judge
was wrong in principle in saying that o person indicated by the
conduct of a deceased father is a desirable person; hut in this
particular case there are circumstances which we think outweigh
that consideration, aund, looking at tho matter broadly, we have
come to the conclusion that it is far better for the lunatic himself
that he should be in the personal custody of his own wife, so long
at any rate as she resides with her father. She is the persou
naturally indicated for the duty, and it is sufficient to say that
Nazar Hasan has failed to show anything disentitling her to be
trusted with that duty, at any rate so long as she resides with
her father, and we therefore take the course which may he
unusual but which seems to us within our jurisdiction, of appoint-
ing both the wife and her father to exercise the dutics jointly of
guardian of the person of the lunatic under section 71, so long as
they reside together, and the lunatic must bo under their custody,
not necessarily under their roof, hut sufficicntly near them to
be really under their custody. The Appellute Court, if the
materials before it are sufficient, can make any order which the
court below might have wade. Now wu think the learned Judge
was possibly misled by the argument addressed to bim based upon
seetion 72, Section 72 says that the legal heir of a lunatic shall
not be appointed unless the court consider that such ua appoint-
ment 1s for the benefit of the lunatic. Thiy section is o little odd,
In this case there is no such thing as  legal heir; there aro
several heirs, and of course the wife is one, Lub it caunot men)
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that in the case of a wife, who under some systems of law may be 1916
the sole heir, she is necessarily an undesirable person to be ———e
Axmir Kazu

appointed, and indesd we can but endorse the established prineiple ».
in English Law that a wife has the first claim, and when the Mvsl Iumax.
section is earefully looked at, it would appear almost tautologous,
because no appointment ought to be made by the court which the
court does not consider to be for the benefit of the lunatic. We
think what the section means is that is is a kind of warning that
particular care should be exercised by the court where a person
is entitled to inherit a part of the property of the lunatic, and is
therefore benefited by his death, to see that his appointment is a
beneficial one. The case of Fuzal Rub v. Khatun Bibi (1) was
decided under section 10 of Act No. XXXV of 1858, which left
the court no discretion, and it is therefore distinguishable. We
are satisfied that this appointment will be for ths benefit of the
lunatic. The appeal No. 162, which is actually before us, must
be allowed in part to the extent which we have already declared,
and we make the appointment of the two persons, the father-in-
law and the daughter, jolntly while they reside together. In the
other appeals the decree must be 'drawn up so as to correspond
with that order.

[The rest of the judgement deals with a question as to the
Collector taking over charge of the propercy,]

Order modified.

APPELLATE CRIMINAL.

Before Sir Henry ' Richards, Enight, Chie] Justice, and Justice §ir Pramada

Charan Baner jt. 1916
EMPEROR o, JEOLL* Nuvember, 1.

Act No, XLV of 1860 (Indian Penal Code), sections 299 and 801—Murder ==
Intention to kill one person, but death of another actually coused.

Where a person intending to kill one person kills another person by mistake,
he i& as muoh guilty of murder as 1 he had killed the person whom he inten-
ded to kill. Public Prosecutor v. Mushunooru Suryanarayana Moorty (2) and
Agnes Go-e’s Case (3) referred to.

® Criminal Appeal No. 848 of 1916, from un order of W. D, Burkitt, Sessions
. Judge of Kumaun, dated the 7th of Qobober, 1916. L
(1) (1892) I.L, R, 16 AlL, 29. (2) (1912) 18 Indian Qases, 833. .
(8, 177 Bnglish Rep., 653, s e




