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■vYiil stand. On the other hand, if nothing has been done, I modify 
the order by cancelling the provision for a surety by the boy 
himself, and direct thafc he be delivered to such person as the 
Magistrate finds to come within the description of clause (h) of 
sub-section (1) of section 31 of Acfc No. VIII of 1897, on the 
condition that such person shall execute a bond for the sum of 
Kg. 60 with one additional surety of Rs. 50, to be responsible 
for his good behaviour for twelve months.

Order jnodi fied.
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Before Sir Een y  Richards, Knight, Chief Justios, and Jiistie6\Sir Frmnacla
Charan Balierji,

HUMMI AHD AHOTHEH (DEFENDANTS) AZIZ-UD-DIN ( P lAJJSTIB’E'),*
Civil Procedure Code, 1908, order IX , rule 13 ; order X YII, rule B-Fivcedure'-^

Ifon-appeaTanoe of defmidant—'Deoree ipassed on merits in alsence of defend­
ant—Appeal ̂ Application for re-hmring.
On a date to wbicli tbo hearing of a suiti before a Munsif had bean adjourn* 

eel the plaintiff and his witnessss ware pL’osenfc, but tlie defendants were not. 
Tlio Munszt heard the plaintiff’s witnesses and decreed his claim. The 
defendants filed an application for a rehearing before the Munsif, who, hovtever, 
rejected it. They then appealed against the decree to the District Jiidgo, who 
dismissed the appeal.

Scldi on second appeal by the delaadants against the District J’udgo’ s 
decree that the defendants might and should have appealed against the rajection 
by the Munsif of their application for a i'0-hej,ringj but they had no right in 
their appeal from the decree to raih's any question as to their non»appearimco 
in the court of jBrst instance.

The facts of this case are fully set out in the following onler 
referring the appeal to a Division Bench:—

K n o x , J.—In the suit out of which this second appeal arises 
the plaintiff sued the defendants for possession of a house. The 
first date fixed for hearing the snit was the 3rd of December, 
1914. Apparently both parties were present on that date, but for 
some reason the courl; was not able to take up the case on that 
date and postponed it to the 19bh of January, 1915. On the 19th 
of January, 1915, the case was taken up. The defendants failed

* Second Appeal No. lOSO of I9i5, from a decree of D. B . Lyle, District 
Jufige of Agra, dated the 12th of April, 1915, confirioiiig a decree of P. JK. Eoy, 
Mttusif of Agra, dated the 19 th of January, 1916*

1916 
Ootobei\ 20.



1916 appear. The plaiiiLiff pruduced three witnessea, whom the
---------------learned Munaif examined, whose evidenoo he considure-l, and then

V. proceeded to deliver his judgement on ihe aame day. Turning to 
Azjz-ud-din. judgement, it will be seen that he decided every issue which

arose in the case and he decreed the suit with costs against the 
defendants. In appeal, the learned District Judge dismissed the 
appeal, and the defendants have now come to this Court and the 
first plea they raise is that as the defendants m.ide no appearance 
the learned Munsif could only pass n n ex 2}arte decree and has 
erred in deciding the case on the merits.

There are other pleas, but these relate only to an order passed 
by the Munsif later in the day. That order is not hero, 
and tlie pleas relating to it cannot be heard in this appiial. 
In support of the first plea the learned vakil relies upon the case 
of Phul Kuar v. Hashmat-uUah Khan (1). It will be seen on 
looking at the judgement that the learned Judges were consider- 
ng a case in which neither the plaintitt nor his pleader had 

appeared.
The question is ‘an important question of procedure, and I 

think it advisable that at least a Bench of two Judges should 
decide this point.

I direct that the'case be laid before the Hon’ble the Chief 
Justice for deciding before what Bench this appeal should go.

Pandit Shiam Krishna Da7“/ for the appellants.
The Hon’ble Munshi Far ay an Prasad AsMhana, for the 

respondent.
Richaeds, C. J.—The facts out of which this appeal arises are 

shortly as follows. The suit was one for possession of a house. 
The loth of September, 1914, was fixed for the hearing. On that 
day the case was adjourned for the convenience of the Couirt. 
The 3rd of December was fixed for the adjourned hearing. On 
that day the plaintiff was not ready and asked for an adjournment. 
This application was granted and the 19th of January, 1915, was 
fixed. Upon that day the plaintiff appeared with his witnesses. 
Some witnesses for the defence had been summoned, but neither 
the defendants nor their pleader attehd3d. The court thereupon 
heard evidence on behalf of the plaintiff sufficient in his opinion 

(1) (if>l6) I.L.R.. 87 AIL, d60.
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to justify a decree being granteJ. Later oa iu the afternooa an 
application was made on behalf of the defendants for restoration Hummi ~
of the ease. On the 6th of February this application was refused, ^
the Miinsif "being of opinion that he had no jurisdiction to restore 
the case. The defendants preferred two appeals, one against the 
decree and one against the order rejecting the application for 
restoration. Both these appeals were heard at the same time.
The learned District Judge dismissed the appeal against the 
order rejecting the application for restoration on tlie ground 
that the defendants had not sufficient cause for their absence.
He also dismissed the appeal against the decree. The present 
second appeal is against the decree of the District Judge dismiss­
ing the appeal against the original decree. It is contended that 
the Munsif ought not to have disposed of the case in the absence 
of the defendants, and it is also contended that it was open to 
the defendants in the lower appellate court as also in this Court 
to prosecute his appeal upon this ground. In my opinion this 
contention is not correct. Order XVII, rule 2, provides as 
follows :—“ Where on any day to which the hearing of a suit is 
adjourned, the parties or any of them fail to appear, the court 
may proceed to dispose of the suit in one of the niode.s directed 
in that behalf by order IX or make such order as it thinks fit.”
Order IX, rule 6, provides as follows :—“  Where the plaintiff 
appears ani the defendant does not appear when the suit is called 
on for hearing, then if it bo proved that the summons was duly 

'served the court may proceed ‘ Applying the provi­
sions of these two Orders to the present ease it seems to me that 
when the defendants failed to appear, ifc was the duty of the 
Munsif to hear suffieient evideneo oa the plaintifl’s §ide to justify 
the granting of the relief claimed and pressed for. Order IS , 
rule 13, provides that in any case in which a decree is passed 
ex parie against a defendant, he may apply to the court by which 
the decree was passed for an order setting it aside." In my 
opinion once the Munsif had made the decree in the absence of 
the defendants, he must be deemed to have passed his decree ■' 
pdrte" and if the defendants complained that the . decree should 
not have been made in their absence their only r.eialedy. was to 
apply to have it set aside and the oaso restaied, JUkey could, rip
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HtlMMI 
■ V.

1916 doubt, challenge the dccree by way of appoal (soction 96) upon 
the ground that the evideacc which tho plaintiff had adduced was 
not sufficient to justify the decree but they were not entitled in 

A e iz -u d -d in . appeal from tho do .̂ree to go into any question connected 
with their non-appearance at tho hearing. Section 96 muist bo 
read in coiijuiiction with the rules. The Munsif, upon the appli- 

. cation being made to set aside tho deoree, ought to have heard 
the application upon its merits and to have decided whether or 
not the defendants had sufBciont reason for being absent. I f  the 
Munsif decidcd against restoring the case then an appeal lay to 
the District Judge. On the other hand, if he had restored tho 
case, no appeal lay and the case would liave been re-heard, Ib 
seems to me obvious tJiat the proper vvay for the defendants to 
raise the question that their absence could bo justified was by 
an application for restoration. If tho Munsif decided against 
them they had an appeal. They ought not to have this remedy 
and at the same time to be able to raise tho same question by 
appeal against the decroe itself. In my opinion the present 
appeal is without force and should be dismissed with costs.

Baneeji, J.—I also am of opinion that this appeal should be 
dismissed. The appoal has been preferred against tho decree of 
the court below dismissing the appeal which the appellants pre­
ferred to that court from the decree of tho court of first instance. 
Assuming that that decree was a decree ex parte, an appeal lay 
to the District Judge from the ex partG decree under the 
provisioD S  of section 96 of tho Codo of Civil Procedure. Such 
an appeal was preferred by the present appellants, and the learned 
Jadge went into the merits and came to the coiicluaion that the 
decree of the court of first instance, npuu tlie evidenco before the 
court, was correct. The present appoal, which is a second appeal 
from that decroe, is therefore without any merit. If it be said 
that the decree made by the Munsif was not a decreo eoo parte 
the same result follows, as on tho merits the learned Judge of tho 
court below found that the appellants had no case and the claim 
of the plaintiff was established. In this view I do not deem it 
necessary .to decide whether thedecroe made in tho suifc was what 
is called a decree ex park. Were I to express an opinion on the 
point I  should have no hesitation in. concur ring wibh the learned

146 t h e  INDIAN LAW liEl'OKTS, [VOL. XXXlX .



VOL. XXXIX.] ALLAHABAD SERIES. 147

Chief Justice that under order XYII, rule 2, the procedure which 
the Munsif ought to have followed was that prescribed by order 
IX, rule 6j and the Munsif should have decided the case in the 
absence of the defendants upon such evideace as the plaintiff 
adduced. In that ease the defendants would be entitled to st.pply 
for the setting aside of the ex parte decree under rule 13, order 
IX, Aa they made such an application, the Munsif oug'ht to have 
entertained it and considered whether the defendants had sufH- 
cient reason for their absence at the heariug of the suit. How­
ever, that question does not arise in the present appeal. They 
also had the right to appeal on the merits from the ex parte 
decree and they preferred the appeal, with which a\"0 are con­
cerned in this case, For the reasons I have already stated this 
nppeal must fail.

By t h e  C o u r t , — The order of the Court is that the appeal 
is dismissed with costs.

Appeal dismissed.

1916

ET3MMI
V.

AzIZ-'DD-DIN.

Be/ors Sir Henry RicJianh, Knight, Ghief Jasiice, anclJu site e Sir .Pramada 
Oha>'an Banet ji.

EAMJAS (O p p ob ixe  p a e t y )  v - MAHADEO PEASaD (PjsTiTiOijEB).*
Giiminal ProcGcliire Gode, section Id^^^SancHon to 'prosecute- Appeal— 

Letters Patent, section 10.
Held that an order made by a single Judga of the High. Goart granting 

sanotion for a prosecution under section 195 of the Code of Criminal Procedure, 
is not a “  judgeirenfc ”  within the purview of pection 10 of the Letters Patent 
and is not appealable under that section. Neither can such an order be called in 
question under sub-section (6) of soction 195 of the Code of Oriminal Procedux'e, 
inasmuch aa a Judge of the High Court sitting singly is not subordinate to a ■ 
Division Bench of the Oourt. Hurii^U Chmder Gkoiodhnj v. Kalisu7uleri D&U
(1) referred to.

T h is  was an appeal under section 10 of the Letters Patenb 
from an order of a single Judge of the Court. The facts necessary 
for the purposes of this report are stated in the order appealed 
from, which was as follows :—

“ After hearing the arguments on both sides I think there 
is sufficient ground made out for an inquiry as to whether Kamjas 
has or has not cornmitted perjury in the affidavit which he filed,

191G 
October, 21.

*A-ppeal No. 43 of I9l5, under section 10 of the Letters Patent, 
-n ) (1883) T. L. B., 9 0alc.,-482.


