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dorument. We do not think that this was the intention of the
Legisiature. If it was, it must have equally been the intention
of tiie Legislaturc in section (9, in the case where both the
attesting witn. sses were lhoad or persous whose attenlance could
not be procured. In supprs of the contention of the appellant
the case of Aldul Karim-v. Salinun (1) has leen referred to.
It is quite clear from a perusal of this case that the question
argucd in the present apneal did not there arise. The ques:ion
there was whether o dorumens, whizh had not been sig ed in
the prescnce of the witnesses could operate as a mortgige or
could bexegnrdelas having been “attested” within the meaning
of section /9 of the Transfer of Property Act. Reliance was also
placed on some of the remarks of their Lordships of the Privy
Council in the cate of Cucement v. Fuallon (2). Taeir
Lordships there referred to the meaning of the cxpression “cxe u-
tion” of a will. Their Lordships’ remarks refer to.a special
section of the Inlian Su-~cession Act which will be found set
forth at page 400 of the report. In our opinion this case also
has no he.ring on the point discussed before us. The only
other point raised is that the courtof first instince leld that,
notwithstanding that the mortg 'ge on the face of it was made in
favour of the plaintid, the real mortgagee was Min Moban Lal.
We think that under the cireumstances of the present case, this
was a question which ought not to bave been gonc into at all, and
we agree with the view taken, in this respezt, by the lower
appellate court. The appeal fails and is dismissed with costs.
Appeal dismissed,

Before Sir Honry Richards. Enight, Clicf Justice, and My, Justice
Muhammad Rafiq.
UTTAM SINGH axp anorare (DereNoants) . HUKAM SINGH
AND OTHERS (PLaiNtTiFIg®

" dob No. I of 1872 (Indian Evilenes Act J, secdions 68 and (9-—FHvilence—

. Morigage-desd—Proof of mor.gage-deed af'er death of exeoutant and marginal
wi'nes:er,

He'd that, the executant of and x1l the marginal witnesses to a morfgage
deed berng de: d, th - mortgage-deed was sufficentls proved by evidenco that

® Socond Appen) No. 1789 of 1914, hom « deeree ot 1. B, Holue, Dotmct
Judge of Al garh, datcd the 8lsv of July, 1954, confirming & decree of Bama
Das, First Subordinate Judge of Aligarh, dated vhe 2nd of Juno, 1918,

(1) (1899) L. L. R., 27 Calo., 190. (2) (1845) 8 Moo. 1. A., 894.
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the signatures of the mortgagor wag in his hapdwriting and that the signatures
of two of the marginal witnesses were in their hand writing.. By such svidence
& presumption of due execution was raised which it lay on the defendanbs to
rebut, Weright v. Sanderson (1) refarred to.

Tr1s was a suit for sale on a mortgage alleged to have been
executed by one Torhi Singh as father and managing member of
a joint Hindu family for lawful necessity in the year 1885. Both
Torhi Singh and the marginal witnesses to the deed were dead
and the plaintiffs, to prove the deed in suit, offered evidence as
to the handwriting of the signatures of the executant and of two
of the marginal witnesses. The court of first instance accepted
this evidence and decreed the claim. On appeal the lower
appellate court, though differing to some extent as to its estimate
of the evidence, found that it was established that two at least
of the marginal witnesses whose names appeared on the deed did
actually sign it and that it was signed for the mortgagor, who
was illiterate, in his presence by one Kushal Singh, the mortgagor’s
grandson. The appellate court likewige held the deed satis-
factorily proved and dismissed the appeal. The defendants
appealed to the High Court, urging principally that the mortgage
. in suit bad not been legally proved.

The Hon'ble Dr. Tej Bahadur Saprw and Munshi Gulzars
Lal, for the appellants,

Dr. Surendra Nath Sen and Munshi Haxmandan Prasad,
for the respondents.

RiorARDS, C. J. and MuEAMMAD RArIQ, J, :—This appeal arises
out of a suit on foot of a mortgage. The only question which
we have to decide in the present appeal is as to whether or not
the lower appellate court was justified in holding that the mort-
gage had been proved. Section 59 provides that a mortgage can
only be effected by a registered instrument signed by the mort-
gagor and attested by at least two witnesses. Section 68 of the
Evidence Act provides that ¢ if a document is required by law to
be attested,i;it shall} not{be {used in evidence until one attesting
witness ab least has been’called for the purpose of proving its
execution, if there be an attesting witness alive, and subject to

the process of the court and capable of giving evidence.” Section

69 provides :—*If no such attesting witnesses can be found or if
(1) (1994) L. R, 9 P. D, 149,
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the document purports to have been executed in the United King-
dom, it must be proved that the attestation of one attesting
witness at least is in his handwriting, and that the signature of
the person executing the document is in the handwriting of that
person.” - In the present case it was proved and admitled that
all the atlesting witnesses were dead. A witness was called
who proved to the satisfaction of the court that the attestation
of two of the attesting witnesses was in their handwriting. It
was also proved that the signature of the person executing the
document was in the handwriting of that person. Tt is contended
that this was not sufficient proof and that it was necessary to
produce some witness, (though not an attesting witness) who
would be able to state that the mortgage was in fact executed by
the executant in the presence of the attesting witnesses. We
think that there is no force in this contenlion. Once it was proved
that the witnesses were dead, the evidence on the record, if be-
lieved, would be sufficient to prove the mortgage. Once this
evidence was given thera was a prosumption of the due execution
of the document, which it Idy upon the ofher side to rebut, sve
Wright v. Sanderson (1). We think the decree is correct and
should be affirmed. We dismiss the appeal with costs.

Appeal dismissed.

Before Sir Henry Riohards, Knight, Chief Justics, and My, Justice
Muhammad Raflg.
NANNU LAL AND orER8 (Dorenpants) v. BHAGWAN DAB (Poarxqire).®

Civil Procedure Code (1908), order XXI, rules 92 and 98—Rreoution of
decres—Auation purchaser deprived of properly purohassd—Suit for rvefund
of purehase mongy--Sale not sel aside~Procedura,

Held that, under the present Code of Civil Procedurs an auclion purchasar
who has been deprived by means of a suit against the judgement-debtor of the
property purchased by him cannot obtnin a refund of the purchase money
withour getting the nuction sile set aside. Munna Singh v. Gajadhar Singh
{2) distinguisbed. Muhammad Nafib-ullah v, Jui Nurain (3), Shanlo Chandar
Mukerji v. Nain Sulh (4) and Dorad Ally Khan v. dbdeol Azees (5) referved to,

* Sccond Appeal No. 1695 of 1915, from a decree of H. E. Holme, sttrmt
Judge of Aligarh, dated the 4th of Qutober, 1915, modifying a dceres of Ohary
Deb Banerji, Muusif of Jalesar, dated the %2nd of July, 1916. _

{1) (1684) L. R, 9 P. D, 149.  (8) (1914) L L R., 96 AlL, 29

(2) (1883) I T B, 5 All, 677, (8) 11901) L. L. B., 98 AL, 855,

(5) (1878) L. R., 5 1, A, 116, ‘



