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the present case, which, as we have mentioned, only forbids the
“ trauster” or “su’-¢we ” of the li-cace. The concluding words
of the rule show that they refer to o person who was by virtne
of the contraes acoually to be ihe hoider of the lience. In our
oplniun, 1t the coatract be as is alloged by the plaintid, it is not
voil by virau: of rule 82. We accoidingly allow the appral,
set aside the deeree of the luwer appellite court aud remand the
case to that court with directins to re-admic the cppeal under
its original number and to proceed to hear and determise the
same according to law having regard to what we have gaid above,
Costs here and herevofore wid be costs in the cause,
Appeal decreed und cause remanded.

Before Sir Henry Richards, Kwught, Ciuef Justice, and Justice Sir Pramada
Charan Banerjt,
RAM DEI ( DrrENDanT) v. MUNNA LAL (F'LaINTIFF)®
det No. I of 1872 (Indian Evidence del), secitons 68, 64— Aot No. IV of 1882,

\Tsan-fer of Pigperty det) stciwn 30—P oof of exseution —~ Document proved

to Jwwe beem execuled n lhe piesence of one allesting wuness who was

examined,

Ono of the attesting witnesses to a mortgige deed was dead. The other
attesring witness wis ¢.llud and proved that the mortgnge deed wus signed by the
mortgagor in ks prasence and that he signed the de.d us an attesting witness,
It was not expres.ly prov.d shat there was another attesting witness present
who saw the mortgagor sign, but it wus not proved tothe contrary that there
wiB not unother attest:ng witness. Held that the mortgaye was sulficiently
proved according to the requiremsnts of sections ¢8 and 69 of the Indism
Evidenes Act.

This was a suit on a mortgags. The defence was that the
mortgage-deed was not properly atiest.d inasmuch as one attesling
witness oaly was produccd and he did not state that the mortgagor
signed the document in his presence as well asin the presence of
the other attesting witnies, who had since died. The court of first
instance dismissed the suit, The lower appellate court reversed
the decree. The defendant appealed to the High Court.

Pandit Kailas Nuth Katju, for the appellant:—

According to the authoitics sinze the Privy Council so
deci ‘ed a wmortgage-deed must ke attested by two witnesses, who'

"o Sccond Appenl No. 768 of 1915, from a decree of 8, R. Daniels, District
Judgo of Allahabad, daled the 15th of Feb. uary, 1915, reversing & deotes of V.
N. Mekta, Subordinate Judge of Miraapur, dated the 96th of Febxuary, 1914,
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should see the mortgagor sign the deed. In this case there are
two marginal witnesses it is true, but only one has been examined
in court. He swears that the mortgagor signed the deed in his
presence but he does not say that the other witness was also
present. As the execution and attestation by two witnesses
must take place at one sitting, the deed is not properly attested
according to law, since it does not appear that the other witness
was present ab the time when the mortgagor and the witness who
has been examined signed the deed.

1t is true that only one witness need be produced, but that
witness must prove that the other attesting witness was present.
I submit that “execution” means execution aceording to law,
that is, in the case of a mortgage-deed signing in the presence
of the attesting witnesses : Casement v. Fulton (1). The burden
lay on the mortgagee to prove that the mortgage-deed was
properly attested. He has failed to do so: Abdul Karim
v. Salimun (2). The difference between section 68 and section
69 of the Evidence Act is this that under the former section the
witness produced can say who else was present at the time of
the execution of the deed. The last point inthe case is that the
court of first instance has found that the real mortgagee in
the case is the marginal witness, Man Mohan Lal, and the
plaintiff respondent is the benamidar. It is settled law that
no. person can attest a deed which creates a right in his own
favour,

Babu Piari Lal Banerjt, for the respondent was not called
upon.

- Ricmarps, C. J,, and BANER7L, J. :—This appeal ariscs out of a
suit on foot of a mortgage. The court of first instance dismissod
the plaintiff's suit holding that it was not proved that the
mortgage had been duly attested as required by section 59 of
the Transfer of Property Act. The first court also considered
that the real mortgagee (that is to say the person who had
advanced the money) was one Man Mohan Lal and not Munna
1al, the plaintiff. The lower appellate court held that the
document had been duly attested and that the other question
ought not o have been gone into ab all, We think that the

{1) (1845) 3 Moo. I A., 895, (2) (1899) I, L. B, 27 Calo, 190.
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decision of the lower appellate court was correct, The plaintiff
proved that the mortgage was signed by Bachchu Lal the mort-
- gagor. It was proved that one of the attesting witnesses was
dead. The other attesting witness was called and proved thab
the mortgage was signed by the mortgagor in his presence and
that he had signed the deed as an attesting witness. It was not
expressly proved that there was another attesting witness present
who saw the mortgagor sign, but it was not proved to the
Contrary that there was not another attesting witness. The
document on the face of it appears to have been signed by the
mortgagor in the presence of two attesting witnesses. The
main question which has been argued in the present appeal is
whether under these circumstances the mortgage can be said to
have been proved. Section 59 of the Transfer of Property Act
requires that & doeument securing Rs. 100 or upwards, in -order
to operate as a mortgage, should be signed and attested by the
mortgagor in the presence of two witnesses. Section 68 of the
Evidence Act is as follows :«=*If a document is required by law
to be attested, it shall not be used as evidence until one attesting
witness af least has been called for the purpose of proving its

execution, if there be an attesting witness alive, and subject to

the process of the court and capable of giving evidence.”” Section
89 is as follows :—' If no such attesting witness can be found, or
if the document purports to have been executed in the United
Kingdom, it must be proved that the attestation of one attesting
witness at least is in his hand-writing, and that the signature
of the person executing the document is in the hand-writing of
that person.” Reading the two sections together, we think the
meaning is clear. In our opinion it was intended to lay down
how a document which was by law required to be attested could
be proved, and the intention was, that if the. provisions of the
section as to proof were complied with, the document, in the
absencé of evidence to the contrary, must be considered proved,
The contention on behalf of the appellant is that it was necessary,
not only to produce onme of the attesting witnesses, but extlwt
he or some other witness should have'to prove further. that the
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dorument. We do not think that this was the intention of the
Legisiature. If it was, it must have equally been the intention
of tiie Legislaturc in section (9, in the case where both the
attesting witn. sses were lhoad or persous whose attenlance could
not be procured. In supprs of the contention of the appellant
the case of Aldul Karim-v. Salinun (1) has leen referred to.
It is quite clear from a perusal of this case that the question
argucd in the present apneal did not there arise. The ques:ion
there was whether o dorumens, whizh had not been sig ed in
the prescnce of the witnesses could operate as a mortgige or
could bexegnrdelas having been “attested” within the meaning
of section /9 of the Transfer of Property Act. Reliance was also
placed on some of the remarks of their Lordships of the Privy
Council in the cate of Cucement v. Fuallon (2). Taeir
Lordships there referred to the meaning of the cxpression “cxe u-
tion” of a will. Their Lordships’ remarks refer to.a special
section of the Inlian Su-~cession Act which will be found set
forth at page 400 of the report. In our opinion this case also
has no he.ring on the point discussed before us. The only
other point raised is that the courtof first instince leld that,
notwithstanding that the mortg 'ge on the face of it was made in
favour of the plaintid, the real mortgagee was Min Moban Lal.
We think that under the cireumstances of the present case, this
was a question which ought not to bave been gonc into at all, and
we agree with the view taken, in this respezt, by the lower
appellate court. The appeal fails and is dismissed with costs.
Appeal dismissed,

Before Sir Honry Richards. Enight, Clicf Justice, and My, Justice
Muhammad Rafiq.
UTTAM SINGH axp anorare (DereNoants) . HUKAM SINGH
AND OTHERS (PLaiNtTiFIg®

" dob No. I of 1872 (Indian Evilenes Act J, secdions 68 and (9-—FHvilence—

. Morigage-desd—Proof of mor.gage-deed af'er death of exeoutant and marginal
wi'nes:er,

He'd that, the executant of and x1l the marginal witnesses to a morfgage
deed berng de: d, th - mortgage-deed was sufficentls proved by evidenco that

® Socond Appen) No. 1789 of 1914, hom « deeree ot 1. B, Holue, Dotmct
Judge of Al garh, datcd the 8lsv of July, 1954, confirming & decree of Bama
Das, First Subordinate Judge of Aligarh, dated vhe 2nd of Juno, 1918,

(1) (1899) L. L. R., 27 Calo., 190. (2) (1845) 8 Moo. 1. A., 894.



