
Bdfor& Sir Eeftry Riolards, KnigU, Ghief Jfustice, and Justice Sir Framada
Charan Banerji. July, 17.

SHIAM BTHAEI LAL (P d a ih t ie 'f )  v . M iLH I A m  o t h b e s  (D u e 'b k d a n ts ) *  ------ -̂
Act (Loaal) UTa. IV o f  l9lO {United Tyodnaes Haids6 Aot), seotion‘iO—Buies 
framed, under Act—T/‘ansfer or suh~lea,se of lioeyia6'^Agr&6m$nt to share profits,

Th.0 plaintiff entered into an agreemaat "fvitli the defendant, who was a, 
drug oontraetor, in' oonsiderabion of a sum o£ money advanced by him to the 
defendant, that he would be entitled to a share in the profits or responsible for 
the losaes of the drug business to an extent therein set forth. Held that suoh. 
an agreement was neither a transfer nor a bub-laaaa of the drug oontraator’s 
licence and did not constitute a violation of role 82 of the rules framed under 
the United Provinces Excise Act, 1910.

T h e  plaintiff sued the defendant on tlie allegation that the 
defendant and his two brothers had taken a licence to sell 
exciseable drugs in the name of Kali Charan and others and that 
the plaintiff had a share in the profits of the licence. The court 
of first instance decreed the claim. The lower appellate court 
reversed the decree on the ground that a sub-lease or transfer 
of a licence without the sanction of the Collector was illegal.
The plaintiff appealed to the High Court.

Babu Krishna N'arain Laghate, for the appellant : —
The transaction is neither a transfer nor a sub-lease of the 

licence. We claim that we had a share in the partnership firm 
in whose favour the licence was issued. That certainly was not 
illegal. I f we had joined the partnership after the issue of the 
licence it would have been a different case. Rule 80 of the 
Excise Mamial does not contemplate that a number of persons 
cannot combine to take a licence; Gauri Shankar v. Mumtaz 
AU Khan(l).

BaTju Piari Lai Banerji, for the respondent : —
The licence was issued to particular persons. They and they 

only could sell the drugs. The plaintiff could not sell the drugs 
without a licence. If he mads any conbraet wibh the licensees 
that was illegal; N'alain. Pcuim'in'ihha.m v. Bait Badrinadh 
Sarda i'Si). Taking a partner in an established businessas cer
tainly transferring an interest in the business.

* Second Appeal No. 308 of 1916, from a daoree of Mubarak Husainj 
SubordinatQ Judge of dated the lObh. of January, .191S, E.ever8ing a
decree of Tafail Ahmid, Munsif of Hamirpai', dated the 19th of Hovsrabar,
1914. *

(1) (1879) I. L. R„ 2 All., 411. (2) (1911) I. L . B., 35 Mad., 682.
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B a ^  Krishna Wamin Laghate, for the appellants, was not 

heard in reply.
E io h a k d s , C. J., and B a n e e j i ,  J. This appeal arises out of 

a suit in which the plaintifi alleged that the defendants obtained 
a licence from Governmenti to sell drugs, and that they thereupon 
entered into a contract with the plaintiff to the eifect that in 
consideration of the plaintiff advancing some money, the defcn“ 
dants would give the plaintiff the profits derived to the extent 
of one anna out of six annas, and in the event of there being a 
loss, the plaintiff would suffer the loss to the extent of one anna. 
The court of first instance found that tho contract had been 
entered into and gave the plaintiff a decree. The lower appellate 
court has reversed the decree of the court of first instance, 
holding that the contract was illegal having regird to the pro
visions of the Excise Act t\nd the rules made thereunder. The 
rule which is alleged to have been violated by the alleged contract 
is rule 82 which is in the following terms t—“ Transfers and sub
leases of licences are not permitted, except under sanction of the 
Collector. The Collector shall not allow a transfer or sub-lease 
unless good and sufficient reason be shown to his satisfaction and 
unless the transferee or sub-lessee is in his opinion fit and qualified 
to hold such licence.” The contract alleged by the plaintiff does 
not seem to us to be either a “ transfer ” or a “  sub-lease ”  of the 
licence. The alleged contract would not entitle the plaintiff to 
sell any goods of any sort or description covered by the licence. 
As between Government and the defendants, the latter would 
remain solely liable for the non-performance of the contract and 
the conditions under which the licence was granted. The case of 
Hormaaji MotaWiai v. Pestanji Dhanjibhai (1) is relied upon. 
In that case the licensee had taken in a partner. It was part of 
the conditions of his licence that he should not take a partner. 
What he did, therefore, was contrary to the express conditions of 
his licence. The case of Nalain Padmanabham v. Sait Badri- 
nadh Sarda (2) has also been relied upon. In that case the rule 
was that the licensees should nofc sell, transfer or sub-rent their 
“ privileges”  without the permission of the Collccfcor. There is 
a marked distinction between the words used in that rule and in 

(1) (1887) 1 .1 . B., 12 Bom., 422. (2j (1912) T. L. B., 35 Mad,, 582.
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the present ease, which, as we ha?c racntioned, only forbids the 
“  trausier” or -‘ su',-Oi^e o f the li •oaee. Tiie concluding wojdg 
of the tulu show that they refer to a porsori who was by virtue 
of thu curitricD actually to be ihu hoid^r of the li-ence. In our 
opiniuii, :f ihc cojtract be â  is ullogc-! \ y the pUiiatirT, it is not 
voi-l ny viiVLi. of rule 82. Wc acoo;ding!y allow the app-al, 
set aside the decree ot the luwcr appullate court ai.d remuiid the 
case tu that court with dirc t̂i>ius to re-a,dmi!; the iipp»jal under 
its original number and to proceed to hear and dctermiiie the 
same according to law having regard to what we have said above. 
Costs hcie and herei/ofore wi,i be costs in the cause.

A]}i)taL dccretd and caude remanded.

Before Sir Henry Richards, Knujkt, Gkief Justice, and Justice Sir Pramada 
Charait- Banerji,

EAM DEI (DEPEKDiNT) O. MUKNA LAL (I't.A]NTIPP).*
Aet W o . I  o f  ( I n d i a n  E v id u n a ^  A o 'i) ,  ie c L t o n s  (38, (id--Aot No. I V  o f  18S2, 

( T t a n ^ / e ) '  o j  P i o j p e r t y  A c t )  u c i i o n  5'J— P o o j e/ e x s a n i i o n  - D o c a w e n t  j j r o v e d  

to  huvii been exaouied in t h e p t S M c e  o f  o n e  a l l e d i i m j  wuness who was 
e x a m i n e d ,

Ono of the attesting %vitaesECS to a raortgige deed was dead. Tho otihec 
attesting witness vv;is Caibd aud proved that tho mortgage deed was signed by tha 
mortgagor in his presence and that I10 signed thado-d us an attesting witness. 
It was nob espres îy proved that there was anathar attesUng witness presenfe 
who saw tlie mortgagor sign, but it was not proved to the contrary that there 
Wi.B not unothei nttesting witness, HtiW thtit the mortgaj^o was sufficiently 
proved according to tha rag^uiremsnfcs of sections 08 and 69 of the Indi^Q 
Evidence Act.

This was a suit on a morfcgaga. The defence was that the 
mortgage-deed was not properly attest ,d inasmuch as one abtesLing 
witness only was produced and he did not state that the mortgagor 
signed the document in his prcjsence as well as in the presence of 
the other attesting witniss, who had since died. The court of first 
instance dismissed the suit. The lower appellate court reversed 
the decree. The defendant appealei to the High Court.

Pandit Kailas Naih Kalju, for the appellant:—
According to the authoiiiics since the Privy Council so 

deci 'ed a mortgage-deed must he attested by two witnesses, who'
« Bccoud Aypaul Ho. 7ti8of 1916, from a decree of 8 . Daaiela, Distiicii 

Judge oi Alkhabad, dated tho 15tb of Feb.uary, 1916, reversing a cleof^e o! T , 
N. Mekta^ Subordiaate Judge of M im par, dated tie  36 ii of I ’eblctiaiy, 1814,

a
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