
aecording to law, Costs here and hitherto incurred will abide 
the result.
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A'p̂ peal allowed and cause remanded. Ph^ad

RBVISIONAL OIYIL.
V .  ’

H ie a  L a l .

Before Justice Sir George Knox.
EMPEEOR V. ASHARFI LAL {PEimoHEE).*' 1916

Criminal Procedure Gode, section 4i76—Civil Frocedure Gode (1908), section 1̂ *
10~~Prosecution ordered by a revenue offi-oer in charge of a sale of imviov‘  
able •svo^sity in res'^ect of statements mada to hi7n in that oapacity—
R evisio n—Ju risd ic tio n .

Beld that 8i gSizetted suhordinate to whom the CoUeotor had delegated 
his powers and who had before him proceedings for sale of immovable ances­
tral property was a RoTenue Court acting in pursuance of the powers conferred 
by seotion 70 of the Oivil Procedure Coda and that the High Oourt had no 
jurisdiotion to revise an order passed by saoh officer in the course of those 
proceedings under section 476 of the Oodo of Criminal Procedure, Drnperor y.
BJiajan Tewari (1) distinguished. In the matter of the petition o f  Bhup 
Kunwar (2) Emperor v- Muhammad Khan (3) refereed to.

T h is  was an application in revision praying that the High 
Court should exorcise its rcTisional jurisdiction with reference 
to an order passed by Mr. Anthony, an Assistant Collector of the 
first class, of Bareilly. The order was passed on the 20th of 
December, 1915. Under that order Mr. Anthony directed that 
one Asharfi Lai be prosecuted for perjury under section 193 of 
the Indian Penal Code, in respect of certain statements. The 
statements on account of which this order was passed against 
Asharfi Lai were statements made on the 17th of September,
1915. On that date Mr. Anthony had before him proceedings for 
sale of ancestral "immovable property. The sale was in pursuance 
of a decree of a Civil Court. As the sale was a sale of immovable 
property it had been transmitted from the Civil Court to the 
Collector, and the Collector, instead of executing the decree 
himself, directed his gazetted subordinate Mr. Anthony to carry 
out the sale. The date of the sale had not been reached wben 
the judgement-debtor, on the 4)th of September, 1915, asked Mr.
Anthony to adjourn the sale on the ground that the deci^

* Oivil Revision No. 2 of 1916.
(1) (1916) I. L. E., 37 All., aS4. (2] (l908) I. h. K., 26 AH., M k

(3) Weakly ISTotes, 1903, page 20S.



E m p e r o k

1916 been satisfied by the execution of a mortgage in favour of the 
decree-holder’s brother, aacl he wanted time to produce the neces­
sary papers before him, Mr, Anthony, on the 17 th of September,
1915, asked the Collector to postpone the sale. On that 
date the decree-holder was examined before Mr. Anthony and 
stated that he never e;ot a mortgage exeeubed by Than Singh, the 
judgemen t-r’ebfcor, nor did he know whether such a mortgage had 
been executed on the 4th August; that he was not in Bareilly 
on that date, and that he had no talk about a mortgage and 
could not write ‘ raqams ’ in Urdu. The Collector replied 
on the 18th of September, 1915, saying that the matter in 
no way concerned the Revenue Court, and that no notice 
could be taken of this, unless the .satisfaction of the decree 
had been properly and in a legal way certified by the 
Civil Court. On the 20th of September, 1915, the Civil 
Court asked the Collector to return the record, and the record 
was returned oa the 24th o£ September, 1915. On the 29th of 
October, 1915, the judgement-debtor presented an application to 
Mr. Anthony asking for sanction to prosecute the decree-holder 
for statements made by the decree-holder on the 17 th of Septem­
ber, 1915. This application was made to Mr, Anthony as sale 
officer, or, in other words, as a Revenue Court entrusted by the 
CoUeotor to carry out the sale in pursuance of the decree of a 
Civil Court. The decree-holder was called upon to show cause. 
He did show cause, and eventually, on the VOth of December,
1915, Mr. Anthony passed the order under section 476 of the 
Code of Criminal Procedure.

Mr. Nihal Ghand, for the applicant.
Mr. A. J3- 0. Hamilton, for the opposite party.
K n ox , J,—This Court is asked to exercise its revisional 

jurisdiction with reference to an order passed by Mr. Anthony, 
an Assistant Collector of the first class of Bareilly. The order 
was passed on the 20th of December, IDl 5. Under that order 
Mr, Anthony directed that one Ash irfi Lai be prosecuted for 
perjury under sectioa lÔ J of the Indian Penal Code in respeot 
of certain statements. Nowhere'in the order is it stated under 
which section of what Act Mr. Anthony was proceeding ; but the 
whole tenour of the proceedmgs and of the judgement and order
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shows it to be an order passed under section 47 6 of the Code of 
Criminal Procedure. The statements on account of which this ———■ 
order was passe:! against Asha,rfi Lai were statements made on v. 
the 17th of September, 1915. On that date Mr. Apthony bad 
before him proceedings for sale of immovable property. The 
sale was in pursuance of a decree of a Ciyil Court. As the sale 
was a sale of immovable property, it had been transmitted from 
the Civil Court to the Collector, and the Collector, instead of 
executing the decree himself, directed his gazetted subordinate 
Mr. Anthony to carry out the sale. The date of the sale had 
not been reached when the judgement-debtor, on the. 4th of 
September, 1915, asked Mr. Anthony to adjourn the sale on the 
ground that the decree had been satisfied by the execution of a 
mortgage in favour of the decree-holder’s brother, and he wanted 
time to produce the necessary papers before him. Mr. Anthony, 
on the 17th of September, 1915, asked the Collector to postpone 
the sale. Why he did this does not appear, but the fact remains 
that he did so. The Collector replied on the 18th of September,
1915, saying that the matter in no way concerned the Kevenue 
Court, and that no notice could be taken of this, unless the satis­
faction of the decree had been properly and in a legal way 
certified by the Civil Court. On the 20th of September, 1916, 
the Civil Court asked the Collector to return-, the record, and 
the record was returned on the 24th of September, 1916. On 
the 29th of October, 1915, the judgement-debtor presented an 
application to Mr. Anthony asking for sanction to prosecute 
the decree-bolder for statements made by the decree-bolder 
on the 17th of September, 1915. This application was made 
to Mr. Anthony as sale officer, or, in other words, as a Re­
venue Court entrusted by the Collector to carry out the sale 
in pursuance of the decree of a Civil Court. The decree-bolder 
was called upon to show cause. He did show cause, and 
eventually, on the 20th of December, 1915, Mr. Anthony passed 
the order under section 476 of the Code of Criminal Procedure.
The decree-bolder has come to this Court in revision on two 
grounds. The first is that Mr. Anthony as sale ofificer h^d ho, 
jurisdiction to order the prosecution of the applicant fox pefjiiiy, 
inasmuch as he had no power of a Civil Court, atid BSeondly,

7
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1916 because tlie atatements before Mr. Anthony ■were not made in
 -----— , course of a iudicial proceeding. At the hearing at the veryEaiPEsaoa ■’ . , , . • i i

V. ■ first moment a preliminary objection was raised by counsel on
behalf of Than Singh to the effect that this Court has no juris­
diction to hear these proceedings. It appears to me that this 
preliminary objection ought to prevail. The order, thotlgh 
signed by Mr, Anthony as a Magistrate, was in effect an order 
passed by him as a gazetted subordinate to the Collector acting 
as the Revenue Court under the special powers given in section 
70 of the Code of Civil Procedure. It is true that by the 24th 
of September, 1915, the record had been sent back to the Civil 
Court; but the statements were made before him on the 17th of 
September, 1915, when he was still acting in pursuance of the 
powers conferred upon him|by section 70 of the Code of Civil 
Proctdure. He was then a Eevenue Court- As a Kevenue 
Court he has, under section 476 of the Code of Criminal Proce­
dure, the power to pass the order he did. The question arises 
whether this Court can send for the record of Mr. Anthony and 
satisfy itself as to the legality or'propriety of bis order and as 
to the regularity of the proceedings before me. The learned 
counsel for the applicant drew my attention to the case of 
Emperor v. Bhajan Tewari (1) aa an authority in his favour. 
That case is not on all fours with the present case and is, distin* 
guishable from it. My learned brother there held that the 
Assistant Collector to whom the execution of decree for sale of 
immovable property had been transferred and before whom a 
petition had been put in praying that the sale might be set aside, 
and a further petition stating that the applicant had been com­
pelled to put his thumb-impression on a blank paper, had no 
power to order prosecution, as he was not at the time a Civil, 
Criminal or a Revenue Court. It was held that the application 
was not made to him as a Revenue Court. In the present case I 
hold that the statements were made and the application for 
sanction'was also made before a Revenue Court. This being so, 
and following the principle laid down in In  the matter o f the peti­
tion of Bhup Kunwar (2), I hold that this Court has no revi- 
sional jurisdiction over the order passed by Mr. Anthony on the-

(1) (1915) I. L . R., 37 All., 334. (2) (1908) I. L. B., 26 AIL, 249.
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20th of December, 1915. I -would also refer to Emperor v. 
Muhammad Khan (1). The application is dismissed. ------------

BHQoi

Application dismissed. v.
______Ashabpj

LAIi-
APPELLATE CIVIL.
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Before'Mr. Justice WahJi and Mr. Juitioe Sundat Lai.
MUHAMMAD HABIB-ULLAH CAppixoAsr) v. MUSHTAQ HUSAIN 14,

ASfD OTHBES (O p POSITBJ PAETIBS).* ---------- ----------
Act No, I I I  of 1917 (Provincial Insolvewy Act), seetion 'h&~I*solvent 

Transfer of pro;perty ly insolvent— Validittf of such tmnsfer.
Section 36 of the Provincial lasolvency Act is wider in its scope than 

section 53 of the Transfer of Property Act. Under the former Act it is not 
necessary to show that tie transfer was made witli intent io  defeat or delay a 
creditor. All that it is necessary to show is that the transfer ■was made 
within two years of the adjudication of the insolvency of the debtor, unless it 
10 a transfer mads before aud in consideration ofimarrifige.

In order to detecmine the validity of a transfer by a debtor of all his 
property in lien of a debt it is a matter for consideration whether'a real 
transfer was intended by the transferor, or whether;it was merely fictitious, and 
whether it was made in good faith, the onus of proving good faith being 
upon the transferee.

The facts of this case are fully set forth in the judgement of 
the court.

Dr. B. M. Sulaiman, Dr. ^urendra Math 8en, and Munshi 
Benode Behari, for the appellant.

The Hon’ble Dr. Tej Bahadur Sapru, Mr. Yusuf Sasan, 
and Munshi Satya Narain for the respondents.

W alsh and Sundab L aLj JJ This appeal arises out of 
proceedings instituted under Act No. I l l . of 1907. One Mnshtaq 
Hasain, who is a resident of mauza Kara in the district of 
Allahabad, used to carry on business as a contractor and dealer 
in timber. He entered into a contract for the supply of a certain 
number of sleepers to one Habib-ullah, a merchant of Agra. He 
was nob able to perform his part of the contract, and Hahib-nllah 
consequently brought a suifc against him on the I5th April, 1913, 
for the recovery of a sum of Rs. 2,468 for the breach of the 
contract. The exact date on which the suit was filed is not ,

* Mist Appeal Ho. 172 of 1915, from an. order of S. B. Daniels, D|stri<̂ t 
Judge of Allahabad, dated the 24th of July, 1915,

(1), Weekly Notes, 1902, page m


