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case the plaintiff is not in possession but seeks possession, and he 
must succeed upon the strength of his own title. Furthermore, 
there is this great distinction between the two cases. In the case 
relied upon the property had been sold in execution of a simple 
money deoree which had been obtained during the life-time of the 
judgement-debtor, In the present case only a decree nisi (as it 
was then callerl) had been obtained during the life-time of Musam- 
mat Rukmin. It was not until after her death, and in the absence 
of her heirs, except one, that the order absolute was obtained. It 
seems to us therefore that there was not in existence any decree 
under which the interest of the other heirs could be sold. We 
think therefore that the decision of the learned Judge of this 
Court was correct and should be affirmed. We accordingly dismiss 
the appeal with costs.

Appeal dismissed.

Before Mr. Jusiioe Piggatt and Mr. Justice Lindsay,
JAMNA DEI (Deb’ehdant) v. LALA EAM akd othbbs (Pl/liOTms).*

Aoi No. I X o f  1908 (Indian Limitation ActJ, schedule I, articles 120 and 132— 
S^potJiecation decree— Movable ̂ ropett^/—Movable property converted into 
immovable property—Substituted security—Mortgagee purchasing part of 
the mortgaged property—Merger.
A hypothecation decree is movable property and the mortgage thereof is 

one of movabla pcoperty which is governecl by article 120, sohedule I, to the 
Indian Liroitation Acfe. But whGro movable property has bBoome con’rarted 
ioto immovable property, the mortgagee becomes entitled to the substituted 
security and also to the larger period of limitatioaa prescribed by article 
132 of the flcat schadule to the said Act,

It does nob necessarily follow that because a person ia the position oi: » 
mortgagee purohasas a portion of the mortgaged property the mortgage there
by beoom&a jpro tonfo extiuguished. Everything depends upon the terms of 
the sale, and unless it is stipaUted that the mortgage is to be extinguished 
or unless there are ciroumsfcaHces from which im intention to extinguish the 
mortgage in whole or g:irt may ba inferred, it cannoi: ba held that the mort
gage merges in the purchase. Qom Mahomed v. Khawas Ali Khan (1),, and 
Jiwan AU Beg v, BaM Mai {3; raferrad to.

The facts of this case are follows : —
On the 29ch of November, 1899, a decree was obtained by 

Daya Ram and others, the predecessors in title of the defendants,
® 5’ii‘st Appeal No, 59 of 1915, from a decree of Shekhar Nath Banerji, 

Subordinate Judge of Agra, dated the 7tli of Decomber, 1014.
(1) (1896) I.L.R., 23 Cal«„ 450. (2) (18«7) 9 All., IQS.



on the basis of a mortgage executed in their favour on the 23rd of
May, 1891. The decree so obtained was a decree for sale of -------- -----
certain mortgaged property, which was described as being a twenty v.
biawa share in mauza S.iLta , This raauza, it is aclmilted was made 
up of two m:ii a Is, mahal Bhagwali Prasad and mahal 3iadan Gopal.
After this decree had been passed, that is to say, on the 9th of Sep
tember, 1901, the decree-holders purchased a half share in mahal 
Bhagwati Prasad in salisfactiou of half of the decretal debt. At 
this stage the::e decree-holders borrowed a sum of Rs. 8,000 from 
the pjaiiitift in the present suit, one Pandit Lai a Earn, In order 
to secure the money so borrowed, a mortgage-deed was executed 
by them in favour of L.ila Ram on the I7th of December, 1901.
As security for the money borrowed’ from Lala Earn the mortga
gors hypothecated two items of property. One of these -was the 
half share in mahal Bhagwati Prasad; the other item consisted 
of the outstanding interest of these dtcree-holders in the decree 
whli;h had been oltained on tie  29th of November, 1899. •
After this ^ncrtgage bad been executed, that is to say, on 
the 4-th of Sjptember, 1902, the decree-holder of the decree 
of the 29th of Nov«imber, 1899, purchased a half share in the 
other mahal of raauza Satta, namely mahal Madan Gopal. The 
effect of this purchase was to entirely satisfy the decree which was 
in their favour. Later on, that is to say, on the 17th of October,
1902, these decree-holders sold a portion of this mahal Madan 
Gopal to the plaintiff mortgagee, Lala Ram. The eoasideration 
for this sale was the sum of Rs, 7,500. The suit out of which this 
appeal has arisen was brought by Lala Ram in order to enforce his 
claim under the mortgage executed in his favour on the l?th of 
December, 190f, and he so ugh b to have the mortgage debt satis
fied by sale not only of a half share in mahal Bhagwati Prasad bub 
also of a half share in mahal Madan Gopal. Various defences 
were raised to the suit which it is not necessary to set out here 
in detail. The lower court has decreed the plaintiSa' claim in 
full. '

The defendant appealed to the High Court on the ground that 
the plaintiffs’ suit was barred by limitation, and, secondly, that the 
mortgage in favour of the plaintiff had to a certain extelit-;l>econl® 
extinguished.
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Mr. B. E. O’Gonor and Muaahi Qokul Prasad, for the 

appellant.
jamna Dei Pandifc Shiam Krishna Dar and the Hon’ ble Munshi N’amyan 
mhk Raw. Prasad AsUhana, for the respondents.

PiGGOTT and L indsay, JJ !rhe facts of this case so far as it 
is necessarj to set them out for the purpose of determining the 
two questions which are  ̂before us in appeal may be stated briefly 
as follows :—

On the 29th of November, 1899, a decree was obtained by 
Daya Ram and others on the basis of a mortgage executed in 
t,heir favour on the 23rd of May, 1891. Daya Earn and others 
are now represented by the defendants in the present suit. The 
decree so obtained was a decree for sale of certain mortgaged 
property which was described as being a twenty biswa share in 
mauza Safcta. This mauza, it is admitted, was made up of two 
mahals, mahal Bhagwati Prasad and mahal Madan Gopal. After 
this decree had been passed, that is to say, on the 9th of Septem
ber, 1901, the decree-holdera purchased a half s^are in mahal 
Bhagwati Prasad in satisfaction of half of the decretal debt. At 
this stage these deoree-holders borrowed a sum of Rs. 8,000 
from the plaintiff in the present suit, one Pandit Lala Ram. In 

. order to secure the money so borrowed, a mortgage-deed was exe
cuted by them in favour of Lala Bam on the 17 th of December,
1901. As security for the money borrowed from Lala Ram the 
mortgagors hypothecated two items of property. One of these 
was the half share in mahal Bhagwati Prasad which has been men
tioned above. The other item consisted of the outstanding interest 
of these deoree-holders ia the decree which had been obtained 
on the 29th of November, 1899, After this mortgage had been 
executed, that is to say, on the 4th of September, 1902, the decree- 
holders of the decree of the 29th of November, 1899, purchased 
a half share in the other mahal of mauza Satta, namely raahal 
Madaa Gopal. The effect of this purchase was to satisfy entirely 
thedecree which was in their favour. Later on, that is to say,

' of October, 1902, these decree-holders sold a portion
of this mahal Madan Gopal to the plaintW-mortgagee Lala Bam.

• The consideration for this sale was the sum of Rg, 7,50j). The 
suit Out of which this appeal has arisen was brought by Lala Ram
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in order to enforce his claim under the mortgage executed in hia 
favour on the l7th of December, 1901, and he sought to have 
the mortgage debt satisfied by sale not only of a half share in v. 
mahal Bhagwati Prasad but also of a half share in mahal Madan 
Qopal Various defences were raised to the suit which it ia not 
necessary to set out here in detail. The lower court has decreed 
the plaintiff’s claim in full. Here we have been asked to deter* 
mine two questions, viz., one of limitation and another in connec* 
tion with the p!ea raised by the defend nts to the effect that the 
plaintiffs’ mortgage had to a certain extent become extinguished.

To deal first with the question of limitation, it arises in this 
way. The case for the appellant is that the mortgage made in 
favour of the plaintiff on the I7th of December, 1901, was a mort
gage both of movable and immovahle property. It is contended 
that the hypothecation of the decree which had been obtained by 
the mortgagors in the year 1899 was a hypothecation of movable 
property. The argument therefore is that any suit brought to 
enforce the charge against this portion of the property is governed 
by g.rticle 120 of schedule I of the Limitation Act, that is to say, 
the period for a suit against movable property is six years. The 
point was raised in the court of the Sub >rdinate Judge, and his 
view was that for the purposes of hypodiecation the decree mort
gaged to the plaintiff being a mortgage decree, it ought to be 
treated as immovable property, and therefore article 132 of 
schedule I of the Limitation Act applied, and he gave the plaintiff 
a period of twelve years within which to bring his suit. He 
remarks in his judgement that it is true that there are rulinga in 
which it has been held that *' for the purposes of reg’istration, sale 
in exefiution of decree, and jurisdiction a hypothecation decree is*' 
considered movable property.” But he observes that he has been 
unable to find a ruling as to whether for the purposes of hypothe
cation a hynothecation decree' of this kind was movâ >le property 
or not- We have no doubt whatever that on the authorities a 
decree such as these mortgagors obtained on the 29th of Noyem-' 
her, 1899, is to be treated as movable property. ancLwe may fefer 
in this connection to the ruling of the Caleptta High Court iii 
0cu8 Mahomed v. KJiawas A li X /ia n . (I) anŝ  Full Bench 

(I) (1$96) I. li. B., 33 Oak, 456,
6
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ruling of this Court in Jiwan AH Beg v. Basa Mai (1). We 
must hold therefore that the decree which was hypothecated under 
this document executed in the plaintiffs favour on the I7th of 

L a l a  S am . December, 1901, was movable and not immovable property.
However, this does not settle the question which we have to deal 
with. We have already mentioned that after this mortgage was 
executed in favour of the plaintiff the decree became satisfied by 
the purchase made by the decree-holders of a half share in mahal 
Madan Gopal. It follows, therefore, that we must treat this case 
as being one in which one security has been substituted for another. 
The movable property which was hypothecated to the plaintiff 
under the deed of December, 1901, is now represented and has been 
represented since the 4th of September, 1902, by the immovable 
property consisting of a half share in mahal Madan Gopal. It is 
impossible to doubt that the mortgagee is entitled to the benefit 
of this substituted security, and, this being so, we have to consider 
why it is urged that a shorter period of limitation than that laid 
down in article 132, schedule I, of the Limitation Act should be 
held to apply to the present case. It is quite true/,as has been 
argued on behalf of the appellant, that limitation for a suit based 
upon a hypothecation of movable poperty is governed by article 
120, schedule I, of the Limitation Act, but it seems to us that 
since it has been found that the movable property which was 
mortgaged or charged in the first instance has been converted 
into immovable property, the mortgagee is entitled not only to 
the benefit of the new security but also to the benefit of the 
larger period of limitation. In dealing with the question of limita
tion we have to take the facts as they stand at the date on which 
the suit was brought. There cannot be any doubt that by opera
tion of law the property into which the property originally mort
gaged has become converted is a security for the plaintiff's money. 
The only remedy which was left to the plaintiff therefore on the 
date on which the suit was brought was to bring a suit for 
recovery of money which was charged upon immovable property. 
We are of opinion therefore that the argument that this portion 
of the plaintiff's claim is barred by limitation cannot be supported. 
We think that the proper article to apply is article 132 of 

(1)(1887) I. L .B ., 9 AIL, 108.
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1916schedule I of the Limitation Act. We therefore hold that the
suit was within time. "jlmA Db7

The second question to be dealt with is raised in the second y. 
and third grounds of the memorandum of appeal. We have 
already mentioned that after this mortgage in suit had been 
executed, the mortgagors, on the I7th of October, 1902, executed a 
sal e-deed in favour of the plaintiff Lala Ram. A translation of this 
document -will be found at page 32 of the appellant’s paper book.
The property which was sold under this deed consisted of a two- 
thirds share of a half of holding No. 1 situated in mahal Madan 
Gopal, and a two-thirds share in various items of sir and khudkaahi 
land and also a similar share in a shop and the site of a house.
The deed of sale sets out that the vendors are under the necessity 
of paying various sums of money to various creditors, including 
Lala Ram himself. It further recites that they require a sum of 
money fox their own purposes. The document purports to trans
fer the entire property specified therein to Lala Ram for the 
sum of Ra. 7,500, the details of which are to be found at the 
bottom of the deed. In the body of the deedfthere is a recital to 
the effect that “ up to the time of sale the property sold is not 
subject to any hypothecation or hypothecated by way of security 
to any one.”  There is a covenant in favour of the vendee to the 
effect that if it is found that there is any hypothecation over this 
property and the purchaser has to discharge the amount of the incum
brance, the vendors are to be liable to him for that sum. One of 
the items of consideration specified at the bottom of this sale-deed 
is Rs. 2,727-1-0. With respect to this sum the entry in the deed 
is to the effect that credit for this amount is being allowed to the 
vendors in respect of a debt due by them under a mortgage bond 
of the 17ch of December, 1901, for Rs. 8,000, which they executed 
in favour of the vendee. Now it is argued that as the plaintiff, 
who at the time of taking this sale deed had a charge upon mahal 
Madan Gopal, took a conveyance of a two-thirds share of the mahal 
it ought to be held that the mortgage qua a two-thirds shar© in 
this mahal has become extinguish.ed, and in this connection stress' 
is also laid upon the words whick have already been menticiined, 
namely, the recital to the effect that the property was isdJd free 
of any hypothecation. It is quite true that th^retwas no lormal'
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or written hypothecation of this property at the time of the sale 
1916 to the plaintiff Lala Bam, but for the reasons we have already 

mentioned there can be no doubt that Lala Ram bad a charge 
upon this property, the immovable property which had been subs
tituted for the movable property which was originally hypothecat
ed to him. It does not necessarily follow that because a person 
in the position of a mortgagee purchases a portion of the mortgag
ed property the mortgage thereby becomes pro tanto extinguish
ed. Everything depends upon the terms of the sale, and unless 
ifc is stipulated that the mortgage is to be extinguished, or unless 
there are circumstances from which an intention to extinguish 
the mortgage in whole or part may be inferred, it cannot be held 
that the mortgage merges in the purchase. It is to be noted that 
the language of the sale-deed is very clear. The vendors owed 
considerable sums of money to various persons under bonds exe
cuted at different times and under the terms of the salc-deed the 
purchaser was to discharge those various debts detailed at the 
foot of the sale-deed. The vendors at the time of registration 
received a sum of Rs. 1,300. It seems quite clear from the 
recital of the various items contained in this list of debts that 
the mortgagee had no intention of merging his mortgage security 
in his purchase to ihe extent of a two-thirds share. All that we 
find is that a portion of the purchase money, namely, Rs, 2,727-1-0 
is to be applied by the mortgagee in reduction of the mortgage 
debt and not in exoneration of any portion of the mortgage security, 
and that is what the plaintiff himself deposed in the witness box. 
He has in the present suit given credit for Rs. 2,727-1-0, and 
the Subordinate Judge in these circumstances thought be 
was entitled to a decree for the balance. The defendants, even 
if it was open to them to do so, never put forward any evidence 
to show that there was any agreement that the mortgage shoul d 
be extinguished to the extent of two-thirds in so far as it affected 
mahal Madan Gopal, nor did they show, as they might have done, 
that at the time this sale-deed was executed Rs. 2,727-1-0 repre
sented the proportionate amount of the mortgage debt which was 
chargeable on a two-thirds share out of half of the mahal Madan 
Qopal We must take it that under the terras of this sale-deed all 
tht̂ t was intended was to redace the ^amount of the mortgage debt
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1916due to the plaintiff. This teing so, vre are unable to enterfcaia 
the plea that the mortgage has become extiuguifhed qua a two- 
thirds share out of half of mahal Madan Gopal. A  reference is 
made in the third ground of appeal to the fact that after the 
plaintifi had purchased this property it was ’pre-empted and that 
the fact of its having been pre-empted did not make any differ
ence. We agree with this proposition, but we have said enoiigh 
to show that the appellant is not in a position to maintain the 
plea that any portion of this mortgage in suit has merged in the 
purchase made by the. plaintiff. We think therefore that the 
decree of the lower court is right. The appeal fails and is 
dismissed with costs.

Appeal diamUmd^

Before Mr. Justice Walsh and Mr. -Tustioe Sundar Lai. 1916
SUSHIL OHANDAR DAS (Defendant) v . GAURI SHANKAR (PraiirriF^.)*

Aat So. I X  of 1908 (Iniian  Limitation Act) , soheditle L  article l l ^ —Limiiatim  
—Principal and agent --Broker— Suit to recover commishion.

The relation bstween a btolcer aud the persons for whom he acts is tha t of 
agent and prinaipal Unlike the factor, he is not entrusted with the custody 
and apparent ownership of the goods, but he is a mare negotiator to c-fEuofe 
business and is paid for his aarviosa a commission on tha sales resulting from 
his efiorts. Where tha contract is not in writing, its terms are to be inferred 
from the course of dealings between the parties.

Hence, where a broker, batween whom aud his employer the contract was 
that he would ba paid his commission at cartain rates upon the date oE the 
fieliveryof goods, sued to recovai; commission due to him. it was held, that the 
suiii was one for compensation under a contract for services rendered, which 
for putposea of limitation was governad by article 115 of schedule I to the 
Indian Limitation Act, aud was not one for wages within the meaning of 
article 102 of the said Act. G'anes/j v. Madhavrav Bavp (X), Farbutty
Math Boy Ohowihry v. Mudho Paroe (2), ITobocoomar Moohhopadhya v. Siru  
MulUoh (3) and M darini Dali y. Ghandi Dasi JDebi (4) referred to.

The faoii of this case were as follows ; —
The plaintiff sued for an account of commission due to him 

as broker for the defendant. The original contract, which was
* Second Appeal No. 299 of 1915 from a decree of Bd,nke Bihari Lai, Addi

tional Judge, of Oawnpote, dated the 5th of December, ,1914, modifying a 
deoies of Murari Lai, Subordinate Judge of Cawnpore, dated the 6th of August  ̂ ■
1914.

(1) (1881) L L. R „ 6 Bom., 75. (3) (1880) Iv B. R., 6 94
(2) (1878) I. L. R.. 3 Oalc,, 276. (4) (1910) IS CJ. L. »
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