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Dscree—DiiOiih of jiidgcrmnt-dehlo' after chs’-ea m&i hat before ordar absolute--^
O i ’d e r  a ,b .o la t e  m a d e  t u U ‘ O u l b i i t i f f i n j  a l l  t h e  l - i j a l  r e p r e s e n ' a t i v e a  o n  t h e

reco d—Salii in execaiion of dec ee~TUie oj piuchixi^r ai iuch nale.

A Hindu widow was ia possessioa of a oao-sixtb. share of har huabaDd®s 
6sfeate uooa a pu-fcitiou lUida amoag hur sons. One of the sous lived jjinfcly 
with her. She mada a mortgage of her sbaro to raisa money to pay off 
debts li2gilly binding upDa the esba,{ie. Tha nioctgdgoo brought a sa.t agaiusfi 
her and obtainol the dccrja agliast her. bhj then died, aad Sha son 
who was living jointly with her, was abno brought on th3 record as her legal 
repceaantative. Aa oi'dsc absolute w.us obbaiiued andtha shares of tha widow 
and tho son vvha was jjinG wibii her ware soli and purohasod by plaintiffs.
Wh3U they applied for mutation of aamos, they wero opposed by the othur sons.
They therjapoa eouim^nejd the pcesint action foL‘ recovery of possjbsiou.
Hald that tho order ab:>olut3 hiw.ng b-‘.:n obb.i,int.d against ona only out of 
saveral heirs,there was not ia csiKfcjuc3 any decree undyr which the interest 
of the other heirs c^uld bo sold, and consequeutly the plaintiffs could not 
obtain poisession. Malkarjan v. Na,iJiu,ri (1) distjngaishod.

T h is  was an appeal under sejtioa 10 of the Letters Patent 
from the judgement of a single Judge of the court. The facts of 
the case are mliy stated in tha judgement under appeal, which 
was as follows : —

“ The facts out of which thid second appeal has arisen are as 
f o l l o w s •

“  Oil© Lakhmij the owner of certain property in the village 
of Ametha, diei leaving three sons, Baideo, Guiab and Kesri.
The three sons mortgaged this property to one Jasram, who, on 
the 20th of September, 1900, got a decree for sale, in eseijufcion 
of which the property was suld. Baldeo and Kesri eash paid 
one-third of the debt and the sale o f their shares was set uside.

“ Galab Singh had died leaviijg a widow and five sons, Ganga 
Prasad, Pitambar, Ohokhe Singh, Kunjj.1 and Slier Singh. The 
widow was Musammat Rukmin.

“  The sons partitionud the estate of Gulab, and by reason 
thereof each of them and the widow gat a oae-sixtii ia Galab 
Singh’s share of the mauza Ametha.

* Ajkpsai No, 90 of 19i5, under section 10 of the Lettats Pateftt.

(1) (19C0) I. L. R.» W  BBt
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1916, “ This was the state of affiurs when the property was sold. 
Baldeo and Kesri rescued their one-third shares from the sale as 
stated above.

“ Gnlah’s eldest son Ganga Prasad and his widow Rukmin 
borrowed Ks. 1,100 from one Bhnra Singh on the 8th of October,
1900, giving him a simple mortgage of the two one-sixth shares 
held by them in Gulah’s share of Ameu.ha. With the money thus 
borrowed they paid up the remainder of Jasram’s decree and the 
sale of Gulab’s share was also set aside.

“ The other four sons 'o f Gulab contributed nothing to the 
rescue of the share from the sale.

“ Bhura Singh, on the 15th of September, 1900, brought a suit 
for sale on the basis of his mortgage against Ganga Prasad and 
Musammat Rukmin. He also impleaded two prior mortgagees. 
He obtained a preliminary decree for sale on the 17th of January, 
1907, conditional on his paying off the prior mortgages.

“ On the 26th of March, 1909, he assigned his decree to the 
present plaintiffs, whose names were brought on the record as 
decree-holders' on the 12th of July, 1909. Then Musammat, 
Rukmin died and the case was continued against Ganga Prasad 
alone, apparently on the ground that he and his mother were 
living jointly. At any rate the otl^er sons of Gulab werenot made 
parties to the suit. Of these four sons, one (Pitambar) had also 
died prior to the death of Rukmin. On the 8th of February, 1910, 
the plaintiffs obtained an order absolute for sale. They paid off the 
piior mortgagees as directed by the decree. On the 20bh of Sep­
tember, 1910, the mortgaged property (i.e., the shares of Ganga 
Prasad and Musammat Rukmin) was put to sale and purchased 
by the plaintiffs.' They then applied for mutation of names after 
obtaining formal delivery of possession.

“ They were opposed by the other sons of Musammat Rukmin, 
who pleaded that there had been no partition in the family ; that 
the name of Rukmin had only been entered for her consolation 
after the death of Gulab ; that she- had no share and no legal 
power to mortgage any share,

“  The Revenue Court granted mutation in reapect only of the 
one-sixth share of Ganga Prasad and refused it in respect to the 
one*sixth share which had stood in the name of Rukmin.



“ The plaintiffs then brought the present suit for possession of
the share of Eukmin, They impleaded all the living pemhers of .------------
the family, including the widow of Pitambar, and also a transferee, ŝ̂inqĥ
Durjan Singh, who had purchased the rights of Ghokhe Singh (son 
of Gulab Singh) including the share he had inherited frord Rukmin. Eukwab.

“ They pleaded that after the partition between the sons and 
widow of Gulab Singh, the widow and Ganga Prasad continued 
to live jointly and that on her death Ganga Prasad alone inherited 
her one-sixth share.

“ In'defence it was pleaded that there had been no partition, 
that Rukmin’s name had been recorded for consolation and she 
had no power to mortgage, that her other sons were not liable to 
pay the debt which she had contracted.

“ That in any case they were not bound by the order absolute 
as they had not been made parties to the suit.”

“ Durjan Singh also pleaded that he had purchased Chokhe 
Singh’s property under a decree on a mortgage prior to that 
under -which the plaintiffs had purchased.

The court of first instance held—
(1) That Rukmin was the owner of the share which stood in 

her name and that it was her stridhan, it having some to her on 
partition between the sons ;

(2) that she had power to mortgage ;
(3) that she and Ganga Prasad were not joint;
(4) that the other sons of Gulab not having been made 

parties to the suit on Rukmin’s death were not bound by the 
deerce and the suit therefore must fail.

“  It passed no decision on the 2nd and 3rd issues framed by 
it and dismissed the suit.

“ The plaintiffs appealed and pleaded— •
(1) that the decree in execution of which the property had 

been sold was based on a bond executed in lieu of a debt due 
from Gulab Singh for the payment of wbicb all the heirs of 
Gulab Singh were liable ;

(2) that after the partition Ganga Prasad and Eukmin lived
jointly ; • , , I ;

(3) that Bukmin’s share was not her 8tridha!̂ ^̂  m^ ife 
inherited by her sorjs on her death j
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(4) that the property having been sold to satisfy an ancestral
— --------  debt, the other heirs of Gulah Singh were bound by the sale and

Singh could not now object and the plaintiffs were entitled to possession.
SuBjA “ It was pointed out that the first court had not decided two

Kohwas, of the idsues. The lower appellate courts state in its judgement
that the firot court had held the partition not proved. This
appears to be an error. The first court’s judgement is not very 
good, but it clearly held in favour of the partition, for it held that 
Eukmin’s share became her stridkan. It held it not prove:! that 
afber th:; par Li bio n Rukmia an.I Ganga Prasad rera lineJ joint and 
held jointly. The lower appellate court held that there ha 1 been 
a partition and that after that the widow and Ganga Prasad 
remained joint; that the estnte which the widow got, in the 
absence of all evidence to show that she got an absolute estate 
with the consent of the sous, was an ordinary widow’s estate, which 

. on her death went to the reversioners of her husband. The court 
then concluded its judgement in the following words:—' It is 
complained that the lower court has not decided the suit on its 
meritjS. This is not so ; he has held rightly, though he does nob 
give his authority, that Musammat Rukmin was not empowered to 
mortgage and has dismi ŝsed the plaintifl’s suit on this ground. 
The appeal fails and is dismissed with costs.*

“ Here the appellate court has again erred. The first court’s 
decision on the first issue is as follows ‘ Eukmin’s name is 
recorded in the revenue papers over one-sixth of Gulab’s eitate. 
I think she owned and possessed that share and wa'3 authorized 
to mortgage it.’ The first court dismissed the suit simply on the 
ground that the other , heirs of Qulab not having boon made 
parties to the suit were not bound by the decree (or rather the 
order absolute).

“ The plaintiffs come here on second appeal. They accept the 
finding that the estate which Eukmin took on partition was that 
of a Hindu widow with linoited powers, there being no evidence 
to show that at the time of partition an absolute estate was 

'granted to her.
“ It is urged (1) that on the facts found all that the defendants 

(other than Qanga Prasad) are entitled to, is an opportunity to 
redeem, because they were not made parties to the suit of Bhura

70 THE INDIAN LAW HEPOETS, [VOL. XXXtX.



Singh on the death of Musammafc E u k m i i i ,  as they ought to have
been. ------------

(2) That in any case Ganga Prasad was bouud by the decree 
as he took one-fourth of Rukmin’s estate on her death, being one  ̂«■ 
of the four surviving sons, one (Pitambar) having died before- b.uh'wab. 
hand leaving only a widow, and that the plaintiffs are entitled 
at least to recover one-fourth of the share in dispute.

“ The problem for solulioamay, shora of all uunecessary facts, 
be briefly stated as follows ;—

“ A Hindu (Gulab Siugli) mortgaged his property (one-third 
of Ametha). He then died leaving five sons and a widow. The 
sous partitioned the estate and each got a one-sixth share, and a 
one-sixth went to the widow (Eukmin), The widow and one son 
continued to live together.

” The mortgagee sued the widow and all the sons and got a 
decree for sale and the property was actually sold. The widow 
and one son (Ganga Prasad) then mortgaged their own shares, 
obtained .money thereby, paic* it into court and the sale of all six 
shares was set aside.

“ The widow clearly mortgaged her share to pay oft a debt 
which was legally binding on the estate and on all her sons who 
were reversioners to the share which she had taken on partition 
and also were co-judgement-debtors of hers. There was thus clear 
binding necessity.

” A decree for sale was obtained against her. She then died 
and. only one of her sons Ganga Prasad (out of the four who 
survived her) was made a party as her heir. The order absolute 
was made as against him and the property has been sold and 
purchased by the plaiatiffs.

“ One point is clear. In so far as the one-fourth share which 
Ganga Prasad took in Rukmin’s one-sixth share is concerned, 
the plaintiff is clearly entitled to a decree for possession. There 
remain the rights of the other sons, and the question is whether 
in the circumstances the plaintiffs are entitled' to any relief and, 
if S0| to what relief as against them. The second issue fram^ 
by -the court of first instance requires no decision, for if Dujrjap 
Singh purchased, at a sale under a mortgage prior to ^hat which 
Musammat Eukmin created then that mortgflige coiild riot cover
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pute, which only came io Chokhe Singh on Rukmin’e death. 
Moreover, Rukmin’s mortgage was made to save the share of 
Gulab Bingli which liâ l been put up to sale under a mortgage 
f.reated by Gulab Singh himself. It seems to me clear that as 
regards three-fourths of the property now in suit the plaintiffs’ 
case must fail. No suit could now be brought to enforce the 
mortgage against the other sons of Gulab, as it is apparently 
barred by time. The order absolute which was obtained agaiast 
Ganga Prasad alone cannot bind the other three sons who were 
not made parties. My attention has been called to the decision 
in K'ldir Mohideen Marahhayar v. Muthuhrishna Ayyar (1) 
on the basis of which it is pleaded that the decree against 
Ganga Prasad binds the other heirs of Musammat Rukmin. With 
all due deference to the learned Judges who decided that case, I 
cannot agree with them. It is not shown to me that that decision 
has.been followed by the Madras or any other High Court. That 
decision goes so far as to hold if, on the death of a defendant, on 
the application of the plaintifi the name of anybody be brought 
upon the record, though such person may be only one of several 
legal .representatives or may not be the true legal representative, 
the decree will be binding and good as against legal representa­
tives who have not been made parties, in the absence of fraud. It 
is possible for a true legal representative to have no knowldge 
of the suit and, if not made a party, he may have no opportunity 
of redeeming a mortgage before execution and final sale of the 
property.

“ Prior to the present Civil Procedure Code, under the rulings 
of this Court, an application for an order absolute under the 
Transfer of Property Acfc had to be made within three years 
of the decree. No such application could be made now as against 
the three other sons of Gulab. Kukmin and Gulab were both dead 
when the application was made in the present case. The sons 
of Gulab were the owners of the property in the suit, Pro­
ceedings ought to have been taken against them all. As 
regards the rights of those who were not made parties the order 
absolute and the sale are of no effect. I cannot hold that 

. • (I) (1903) I.L.R., 26 Mad., 330,



Ganga Prasad represented their interests. They were separate rt -j * 1̂ 16 trom mm lu every way. —--------—
“ The share of Ganga Prasad, however, clearly passed to the 

present plaintiffs and they are entitled to possession thereof. The 
result is that I admit the appeal to this extent, I grant the KdkwAb. 
plaintiffs a decree for possession of one-fourfch of Musammat 
Eukmin’s one-sixth share. They will recover their proportionate 
costs in all courts as against Ganga Prasad. Their claim in 
regard to the remaining three-fourths must fail, and in regard 
thereto I uphold the decrees of the courts below.

“ In the circumstances of the case,, hov^ever, I direct the 
defendants to bear their own costs in all courts/*

The plaintiffs appealed.
Babu F iari Lai Bamrji^ for the appellants ;—
A decree nisi for sale had been passed against Musammat 

Eukmin and the desree established the liability of her estate. In 
execution of that decree, if all the representatives were not 
brought on the record, this would not vitiate the sale> The sale 
passed the entire estate of Musammat Rukmin. If Eukmin had 
died before the decree then the sale might have been invalid if her 
proper representatives had not been brought on the record. The 
Privy Council has clearly laid down that a sale in execution of a 
decree is valid although in execution proceedings the deceased 
judgement-debtor is not properly represented. The proper 
representatives are bound by the sale and cannot impeach it on 
the ground that they were not impleaded. He discussed Malkar- 
jun  V. Warhari (1), Kadir Mohideen Marakkayar v. Muthu- 
krishna Ayyar (2).

Mr. M A. Howard, for the respondents, was not called upon.
Richards, 0. J., and Muhammad Eamq, J. The facts con­

nected with this appeal are fully stated in the judgement of the 
learned Judge of this Court and it is unnecessary to repeat them.
Mr. Piari Lai Banerji, on behalf of the appellants, strongly relies 
upon the ruling in Malharjun v. N'arhari (1). In the present 
case thejilaintiffs sued for possession. Their title depends upon 
an auction sale in the execution of a mortgage deciec la-' lhe 
case relied upon the defendant was in possession. -In the present 

(1) (19Q0) I  L.B., 25 Bom., 837. (2) (1903) 230.,
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case the plaintiff is not in possession but seeks possession, and he 
must succeed upon the strength of his own title. Furthermore, 
there is this great distinction between the two cases. In the case 
relied upon the property had been sold in execution of a simple 
money deoree which had been obtained during the life-time of the 
judgement-debtor, In the present case only a decree nisi (as it 
was then callerl) had been obtained during the life-time of Musam- 
mat Rukmin. It was not until after her death, and in the absence 
of her heirs, except one, that the order absolute was obtained. It 
seems to us therefore that there was not in existence any decree 
under which the interest of the other heirs could be sold. We 
think therefore that the decision of the learned Judge of this 
Court was correct and should be affirmed. We accordingly dismiss 
the appeal with costs.

Appeal dismissed.

Before Mr. Jusiioe Piggatt and Mr. Justice Lindsay,
JAMNA DEI (Deb’ehdant) v. LALA EAM akd othbbs (Pl/liOTms).*

Aoi No. I X o f  1908 (Indian Limitation ActJ, schedule I, articles 120 and 132— 
S^potJiecation decree— Movable ̂ ropett^/—Movable property converted into 
immovable property—Substituted security—Mortgagee purchasing part of 
the mortgaged property—Merger.
A hypothecation decree is movable property and the mortgage thereof is 

one of movabla pcoperty which is governecl by article 120, sohedule I, to the 
Indian Liroitation Acfe. But whGro movable property has bBoome con’rarted 
ioto immovable property, the mortgagee becomes entitled to the substituted 
security and also to the larger period of limitatioaa prescribed by article 
132 of the flcat schadule to the said Act,

It does nob necessarily follow that because a person ia the position oi: » 
mortgagee purohasas a portion of the mortgaged property the mortgage there­
by beoom&a jpro tonfo extiuguished. Everything depends upon the terms of 
the sale, and unless it is stipaUted that the mortgage is to be extinguished 
or unless there are ciroumsfcaHces from which im intention to extinguish the 
mortgage in whole or g:irt may ba inferred, it cannoi: ba held that the mort­
gage merges in the purchase. Qom Mahomed v. Khawas Ali Khan (1),, and 
Jiwan AU Beg v, BaM Mai {3; raferrad to.

The facts of this case are follows : —
On the 29ch of November, 1899, a decree was obtained by 

Daya Ram and others, the predecessors in title of the defendants,
® 5’ii‘st Appeal No, 59 of 1915, from a decree of Shekhar Nath Banerji, 

Subordinate Judge of Agra, dated the 7tli of Decomber, 1014.
(1) (1896) I.L.R., 23 Cal«„ 450. (2) (18«7) 9 All., IQS.


