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securities. There is nothing in section &1, or, as far as we’ know, 1896

elsewhere, to destroy the right of marshalling by a nolice given Typproawan

subsaguent to the mortgage. PERrsuap
1t is said that, if we affirm this right of marshalling, we should Gog}m

be eausing injustico to the plaintiff, as the property which is not CH&?II;:;HY.

mortgaged to the second defendant is claimed by others as wakf

property, and that therefore the plaintiff would probably have to

stand .2 snit before he could acquire the property, even ifhe were

snecessiul in such suit. This consideration we think shoold not

he aoted upon by us. We must assume that the plaintiff took a

mortgage of property, which, so far as he was aware, was freo from

claim, and the risk of the application of section 81 of the Trans-

for of Property Actis one which every mortgagee must take. The

mere {act that somebody has claimed, ov is likely to claim, this pro-

perty cannot get rid of the sccond defendant’s right to insist upon

the plaintiff marshalling his securities. We cannot find that this

suggestion of walkf was argued in the first Court, and there is

nothing in the evidence Lo satisfy us that the properties are unsale-

able.. In our opinion this second contention of the defendants must

prevail, and the plaintiff must by the decree be required, before

selling the properties which arc the subject of the second defen-

dant’s mortgage, to sell the other properties mortgaged to him. In

other vespects tho appeal fails, and we therefore maks no order as

to the costs.

.8 00 Q. Appeal allowed in port.

Before Mr. Justice Ghose and My, Justice Govdan,

BENI MADHUB MOIAPATRA (Prammier) » SOURENDRA MOHUN

TAGORE anp oraErs (DErFENDANTS) # - 13[1,?;)622.

Mortguge—8uit for sale of mortgaged property without redeeming priop
" mortgage—Form of decree— Transfer of Property det (IV of 1882,
section 90, ‘

In a suit ona merigage by a subseguent mortgagee who made prior
mortgagess parties thereto, and in which the plainti®f prayed that the amount
due to him might be realized by a sale of the mortgaged property, the lower
Court, decreed the snit, but required the plaintiff, beforc bringiug the property
to sale, to redeem certain prior mortgages.

* Appeal from Qriginal Decree No. 180 of 1894 against the decres of
Babu Aghore Nath Ghogh, Subordinate Jadge of Bancoors, dated the 30th
March 1894, o
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Held, on appeal, that although, on the authority of the case of Kuntivam
v. Rutubuddin Mahomed (1), the plaintiff would be entitled to a decree giving
bim Ieave to sell Lhe property subject to the prior ineumbrances, yet having
regard to the difficulty snd complication that would srise under such decree by
reason of the fact thut one of the defendants, who had purchased the equity
of redemption and certain prior mortgages, had oblained upon lwo of them
decrecs against the plaintiff, the deoree passed by the lower Court was equit-
able and proper,

Tris was a suit on a mortgnge executed by the defendant
No. 1 in favoar of the plaintiff on the 24th Bysack 1298 B.S., corre-
sponding with the 6th May 1886. A number of other mortgagees
were also made defendants to the suit. T'he first mortgage of
the property in suit was a usufructuary mortgage by the
defendant No. 1 in favour of the defendant Na, 4. The defendant
No. 2 purchased the equity of redemption at a sale in ecxecuticn
of a decree ; and he also took assignments of five other mortgages
prior tothe mortgage in favour of the plaintiff. In this swit he.
contended that the plaintiff, who prayed that the amount due /;
him might be realized by sale of the mortgaged property, subjeet’
to the prior incumbrances, could not bring the property to sale
withont redeeming the prior mortgages.

The Subordinate Judge made a decrce in favour of the
plaintiff, but required him to redeem tho prior mortgages before
putting up for sale the mortgaged property. 'The plaintiff
appealed, on tho ground that a decree should havebeen made
giving him leavo to soll tho mortgaged property subject to prior
incumbranaes.

Babu Tarit Mohan .Dass for the appellant coatended that the
plaintitt was entitled to the decres he asked for. He relied on
the case of Kantiram v. Kutubuddin AMahomed (1).

Babu Durga Mohan Dass and Babu Gopal Chandra Ghosal
for the respondent No. 2.—The case of Kantiram v. Kutubuddin
Malomed (1) is really in our favour, for the Court expressly sujré
that in the state of fucts that exists horo, the second mortgagee is not
entitled to bring to sale the mortgagor’s interest. The defendant
No. 2 has acquired both the equity of redemption and certain

(1) L L, R, 22 Cale., 33,
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mortgages prior to the plaintiff’s, and therefore he is cntitled fo
have his mortgages redeerued before sale of the property. Ramu
Naikan v. Subaraya Mudali (1); Gaya Prasad v. Salik Prasad
) ; Har Prasad v. Bhagwan Das (8) 3 Mulchand K wber v. Lalla
Trikam (4). The contrary doetrine does nob apply in India,—
Gokuldoss Gopaldoss v. Rambux Seochand (5).

The judgment of the Court (Gmoss and Gompow, JJ.) was
as follows :—

This was a suit to enforce a mortgage sceurity bearing date
the 24th Bysack 1298 corresponding with 6th May 1886.

There were several defendunts in the Court helow, but most
of them did not appear to defend the suit. It is only nocessary
to refer to the defendant No 1, who is the mortgagor, and to the
defendant No. 2, who has, since the plaintiff's mortgage, purchased
the equity of redemption of the mortgagor at a sale in execution
of a certain decree, and has also obtained an assignment of five
different mortgages of dates anterior to the plaintiff’s mortgage.
' And, having apparently kept alive these earlier mortgagos, he (tho
defendant No. 2) contended in the Counrt below that the plaintiff
was not entitled to sell the mortgaged property without redeem~
ifng the earlier mortgages now in his hands. It appears that
glnce the assignment fo him of those mortgages, the defendant
No. 2 has, upon two of thom, obtained decrees against various
porties, amongst whom the plaintiff is one. Those decrees are
binding upon the plaintiff, and in execution thereof the defen-

dant No. 2 is entitled to sell the mortgaged plopertxes at any
time he pleases.

We might also mention two other defendants, Chintamoni
Dutt and Brojonath Dutt. These persons, though they appeared in
the suit, did not produce, nor support, their alleged mortgage.

The only other person to whom reference need be made is
defendant No. 4, who has an usufructuary mortgage of a dute
even anterior to the dates of the five mortgages which have been
assigned over to defendant No. 2.

(1) 7 Mad. 1. C., 229. \ (2) L L. R., 3 AlL, 682,
. (3) LI R, 4 All, 196, . (4) . L. R, 6 Bom,, 404,
(6) L. R., 11 T, A,, 126,
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Under these cirenmstances, the Subpordinate Judge, while

"making a decree in favour of the plaintiffyheld that the plaintiff

was not entitled to cause the sale ofméhe mortgaged properky
without redeeming in the first instance the five prior mortgages
of the defendant No. 2, but that when wch redemption has been
made, he would be entitled to sell the plropm ty mortgaged to him
subject to the nsufructnary mortgage of tihe defendant No, 4.

In making the decree in this form, the Subordinate Judss was
guided by a decision of the Allababad High Uourt in the case
of Mata Din Kasodhan v. Kazim Hossein (1) where it was held
that o second mortgagee was not entitled to bring to sale the
property mortgaged to him without first redeoming all the prior
mortgages. This case was considered, but was dissented from
by this Court in the case of Kantiram v. Kutubuddin Mahomed (2),
whero it was held by us, having regard to the various provisions
of the Transfor of Property Aect, that a second mortgagee is en-
titled to sell the property mortgaged, subject to any prig
morbgage. In that view of the matter, the declaration th
been made in this case by the Subordinate Judge asto the neces-
sity of redemption of the earlier mortgages would seem to be
wrong; bul having regard to the circumstances already noticed,
viz., that the defendant No. 2 has, upon two of his anterior
mortgages, obtained decrees against the plaintiff binding these
very properties, we think it would be introducing an unnecessary
difficalty and complication if we were to make a decree dirccting
that the plaintiff should be entitled bo sell tho property mortgaged
to him, subject to the earlier mortgages, the two mortgages, in
respeet of which the defendant No. 2 has alvcady obtained
decrees inclusive.

As already mentioned, it is open to the defendant No. 2, at
any time he pleases, to put his decroes already obtained against
the plaintiff into force, and sell theso very properties in satisfac-
tion of his two mortgages;and in that event the decree that we
are asked to make, and which we might have madoif it had not
been for the circumstance already stated, would be wholly infrue-
tuous, It seems to us that, although ordinarily, having in view
the provisions of the Transfer of Property Aect, and the case in

()L L. R, 13 All, 432, (2) LT R, 22 Calc, 83,



YOL. XXII1] CALCUTTA SERIES.

1. I. R., 22 Caleutta, already referved to, tho plaiutiff would be en:
titled to o decree to scll the property subject to the prior incum-
brances, still, under the circumstanccs of this particular case, we
think we are not called upon to make a decree to thab effoct ; rather
we ave of opinion that the decree passed by the Court below, giving
the plaintiff liberty to redeem the earlier mortgages and then to sell
the property subject to the wusufructuwary mortgage, is equitable
and proper. .

In this view of the matter we dismiss the appeal, but under the
circurnstances we think that each party should bear his own costs.

. W. Appeal dismissed.

Before My, Justice Ghose and Mr. Justice Gordon.
ROBERT WATSON & 0., LD, (Derexpants) o, RAM CHAND DUTT
AND OTIERS (PLAINTIFFS.) ¢

Joint Tenanecy—Exelusive occupation of the joint lunds by some of the eo-
owners—Suit by the other joint lenants for compensotion— Limitation—
Limitation det (XV of 1877), Schedule II, Article 120,

Some of the joint tenants of certain lands took the use and occopation
of part of the joint lands, to the exclusion of the other joint tenants, who
afterwards brought a suit for compensation for such use and occyy ation.

Held, that the period of limitation for such s sait was governed by Artivle
120 of the Limitation Act ; and that, therefore, the pluintiffs were entitlod to
recover compensabion for six years,

Tae plaintiffs and the defendants jointly owned certain lands.
The plaintiffs, four in number, were jointly entitled to a 1 anna
6 gundas 2 couries and 2 krants share ; and the plaintiffs 2, 3
and 4 were exclusivoly entitled to an 8 annag share. Tho defens
dants took possession of 4,128 bighas of the joint-lands and culti-
vated them exclusively, The plaintiffs then instituted a suit against
them for the recovery of joint possession, together with mesne profits
for the years 1291 t0 1293 and for an imjunction. This suit was
oventually appealed to the Privy Council (see I. L. R., 18 Cale,,
10) ; and the Judicial Cominitteo, on the 25th April 1890, held
that, although (he plainiiffs were not entitled to either of the
remedies they claimed, they were entitled to compensation from

* Appeals from Original Decrees Nog, 329 and 349 of 1894, against the

decree of Babu Rabi Chandra Ganguly, Subordinste Judge of Midnapur,
dated the 28th of June 1894,
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