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entitled to pre-empt a sale from exercising his right an opportu-
nity to purchase must be given, when a definite agreement to
purchase at a fixed price has been entered .into with a stranger.
Tt is not enough to offer property to a person entitled to pre-
empt before an agreement to purchase has been ensered into with
a third party as was the case here,”” This Bench hag had occasion
t2 deal with this clwﬁu,m in several cases, see Naunihal Singh v.
Ham Ratan (1) and Nathi Lal v. Dhani Ram (2). As a general
rule the ecustom, as evideneed by the record in the wajib-ul-arz,
is that where a co-sharer wishes to sell, he must first offer it to his
co-sharer, and if the co-sharer refuses to purchase, he is entitled to go
to s strangers Where the custom proved is of this nature we have
no hesitation in saying that if the co-sharer offers the property to
another co-sharer anl he refuses to purchase upon the ground
that he.has no money or is unwilling for any other reason t> pur~
chase, the owner of the property is quite entitled to go and sell
it to a stranger and that he is not obliged after he has madea
definite agreement with the stranger to return and offer the
property to the co-sharer a second time. It seems to us that
(where the custom isas stated) the going to a stranger and making
& bargain with him before offering it to the co-sharerwould he
acting contrary to the custom, We distaiss the appeal with
“costs,
Appeal dismissed.

Before M-, Justice Tudball and Mr. Justice Abdul Raoof.
BALWANT SINGH (Jupamexr-pzeTor) v. JOTI PRASAD AKD OTHBRS
(DEORDE-HOLDERS). ¥
Aot No. IV of 1882 (Transfer of Property Aot), section 6 (a)—Hinde law
~—Adoption by widow-—Postponement .of adopted son's esiate du ing the
widow’s life—T ansfer made by adopted son of properly forming pat of
the estate in the widow’s lifs-time—Spes successionis.

An agreement depriving an adopted son of his right to take possession of
the progerty.of hisadoptive father is nat prohibited by law. Eali Dos v. Bijai
Shonkar (3) and Visalalkshi dmmal v. Sivaramisn (4) referred to.

Where such an agreement has been entered into, for example, an agreement
giving alife estata %o the adoptive mother and the remsinder to the adopted

* Pirss Appaal No, 160 ot 1918, from a decres of Raghunath Prasad, Sube
ordinate Judge of Bahafanput, dafceﬂ the Hth of Apyil, 1018,
(1) {1916 L L. R,, 39 AlL,127, (8)-(1891) L L. R., 18 AlL,, 891,
(3) (191918 A, L. 5, B1B. (4) (1904) I. L R.. 97 Mad;, 577,
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gon, the interest of the son is not merely that of & contingent collateral Bindu
reversioner, but he has vested interest in the property of his adoptive father
which heis competent to deal with, subject only to the previous life estate, BALWANT
Ha is not barred &y the provisions of ssotion 6 (‘@) of the Transfer of Propeity ‘Zman
Aot, 1882, from dealing with the property, Jory PRASLD
THE facts-of this case are fully stated in the judgmenst of the
- Court,
Mr. Nikal Chand, for the appellant.
Mr, B. E. O'Connor and Munshi Lakshms Norain, for the
respondents,
TupBaLL and ABnUL Raoor, JJ. -—Thls appeal arises out of
an execution proceeding under two decrees dated (1) the 22nd of
June, 1917, and (2) the 15th of December, 1917, both of which
were passed in one and the same suit No, 63 of 1915, (1) Rai
Bahadur Lala Joti Prasad, (2) Lala Raghunath Singh, and (3) Lala
Beni Prasad, plaintiffs, versus (1) Chaudhri Balwant Singh, (2)
Rana Indar Singh, defendants, The application for execution
was made oa the 17th of December, 1917, and the prayer made
was that possession over taluga Naogaon, entered in the list
annexed to the application, be delivered to the decree-holders
- against the judgment-debtors Nos.‘l and 2. A farther prayer.
was that the Collector of Saharanpur, who was in possession of
the property as a receiver, be asked by a rubkar to deliver
posSession of the said property to the decree-holders and to hand
over to them such sums of money as--may be with him in deposit,
on account of the profits of the said property. ObJectlons were.
raised by Bal want Singh, judgment-debtor, to'the execution of ko
daecree. Those objections have been disallowed by the learned .
Subordinate Judge of Saharanpur by his judgement, dated the 5th .
of April, 1918. Chaudhri Balwant Singh, Judgment -debtor, hag"
appealed and in the memojrandum of appeal has raised pleas
embracing almost all the objections which he had raised i in the
courb below, In'order toappreciate the pleas raised and the a;i"gm :
ment addressed to the Court on behalf of the appellant it is
neoessary to state shortly the previous hlsbory of bhe 111:1ga,t10n.
One Raja Raghubir Singh was the owner of a conmderable
‘properby known as the Landhaura Estate. He dled in: bhe yea,r
,;-1 : 68 leavmg Ra,nl Dharam 'Kunwa,r who was pregnanb at the. ume,
‘:&S hxs wxdow. I(-. is an admitted fact that before  his death.he
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permitted and authorized bis widow to adopt a son for him, in
case the child born of the widow died in its infancy. He further
gave permission to alopt another son in case vhe one adopted
were to die in his ehildhood, in her life-time.

A child was born after the death of Raghubir Singh, bust he
having died, Rani Dharam Kunwar adopted one Indar Singh, in
1877. Thelatter having died, she adopted one Ram Badan Singh
in 1883, whoalso having died in 1885, one Bharat Singh was
selected in 1898, for adoption, bub befors his adoption had taken
place, he died in 1886, Eventually Chaudbhri Balwant Singh,
the app.llant in this appeal, was adopted on the 13th of January,
1899, and a deed of aloption was exccuted on that date and was
forially registered,  The material portions of the said deed
haying & biaring upon the questions in dispute in this appcal
are these .—

Tn paragraph 31t is stated that on the death of the Raja, Rani
D iaram Kunwar eptered into propriotary possession of all kinds
of property ( | ’,ﬁ o2l e 5 LSl o P )
and that she was in possession of all the property belonglng to
the riyasat of the said Raja ‘Sahib at the time of the exeontion
of the document. In paragraph 4 it is stated that bemg the
owner of a considerable property, the Raja in his life-time, owing
to religious needs and other requirements, was anxious to have a
son born who might fulfil the religious needs and who might
be the owner of the riyasat. In pavagraph 5 it is stated that
as the lady, at the time of his last illness, was pregnant, he did
not adopt 2 son himself in his life-time. In_ paragraph 6 ifis
stated tha't during his Jast illness. huving suddenly became hope-
less of his life he, by way of precaution, directed the lady: « That
in case a daughter is born or if a boy having born dies, I enjoin
upon you and order you that you should adopta boy for me, so
that he may keep our name alive and after your death may be the
absolute owner and possessor of my entire estate and if per-
chance, the son adopted, according to this permission, dies in
your life-time then you will continue to have the power of
further adoptior.” In paragraph 1G, it is stated that she in
June, 1898, selected Chaudhri Balwant Singh, son of Chaudhri

Rem nawaz; {or the" ‘purpote of -adoption and from that date the
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said Balwant Singh came undar her protestion and was brought
‘up by her, In paragraph 11 it is stated that the executant
adopted Chaudhri Balwant Singh on the 18th of January, 1899.
In paragraph 12 it is stated thit:  The said Balwant Singh will
be considered the adopted son of Raja Raghubir Singh and of the
executant and he will perform all the religious duties towards
the said Raja Sabib and the executant after the death of the
executant and aftar her death he will be the absoluie owner of
the property of the riyasat Landhaura. The most important
provision is contained in paragraph 13, which runs thus ;—
“That during her life-time |the executant will continue to
have all the rights over all the properties of the riyasat of
Landhaura left by Raja Raghubiz Singh, whicha Hindu widow has
-over her husband's’estate according to the Hindu law and that
she will continue to be the owner and in possession as before,
that the said Balwant Singh, my adoptel son, will have no right
% interfere with my rights of ownership and with the manage-
ment and supervision of the riyasat during my life. But the
said adopted boy will be maintained according to hig position and
status and he will be properly brought up, and that she has
adopted Bulwant Sinch on these conditions and Chaudhri Ramna-
waz, the father of Balwant Singh, has given him in adoption on
these very conditions and this’was in acenrdance with the wish and
permission of the Raja Sahib . . " On the same date Chau-
dhri Ramnawaz Singh executed an igrarnama, in which, after
‘mentioning that he had willingly given his son Chaudhri Balwant
Singh, aged 16 years, in adoption, to Rani Dharam KunWar he
stated  that from this date the son ceises to have any connee-
tion with his natural family and that the said son will, from
to-day, acquire all the rights which an adopted son has under the
Jaw in all the preperty left ( &yy%+ ) by Raja Raghubir Singh
deceased and which are in the possession of the Rani Sahiba.

But it has been agreed bvtwcen me and Rani Salnbm that‘

according to the wish and pormission of Raja Raghubir Slndh the
Rani Sahiba will continne to be U 3! LShe (owner and in
prssession) of the entire riyasat daring her life . ... "
Disputes having arisen between Chaudhri Balwant Singh and
‘,h‘;s H:d)]'.)th\, mobber Rani Dharam Kunwar, the latter institntgd
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a suit against bim in 1905, with the object of getting rid of him.
Tt is unnecessary to give the details of that litigation ; it is enough
to state that the suit was dismissed and Chaudbri Balwant Singh
was successful, His position as the adopted son of Raja Raghubir
Singh was made secure.

In 1911, Chaudhri Balwant Singh filed a suit (No. 1 of 1911)
agaiost the Rani Dharam Kunwar for possession of the properties
of the riyasat Landhaura, but the defendant having died during
the course of the suit, in the month of November, 1912, the
further prosecution of the suit became unnecessary.

During the course of thelitigation with Rani Dharam Kunwar
Balwant Singh had to mortgage and sell portions of the property
of the riyasat in order to procure funds to carry on the fight
with his adoptive mother. The property, the subject-matter of
the present dispute, viz, Mauza Ahmadpur Naogaon was sold to
the present respondents, (1) Lala Joti Prasad, (2) Lala Raghunath
Singh and (8) Lala Beni Prasad, sons of Lala Bansi Lal, under
a sale deed, dated the 3rd of March, 1911,

After selling the property in dispute to the respondents,
Balwant Singh leased the property by a deed of lease, dated the
2nd of August, 1913, to Rana Dharam Singh, the father of Indar

Singh, the judgment-debtor No. 2.

In 1914, Chaudhri Balwant Singh filed a suit No, 61 of 1914,
against the present decree-holders im which he assailed the sale
deed, dated the 8rd of March, 1911, in favour of the respondents,
on the ground of fraud, want of consideration, etc., aid prayed
that it be set aside. That suit was referred to arbitration on the
17th of September, 1914, and when the award was filed in court
certain objections were taken %o its validity, but eventually a
decree was passed on the award on the 8rd of February, 1915,
against Balwant Singh whose Suit was dismissed on that date, In

-pursuance of the decree passed on the award, the present respon-
‘dent decree-holders deposited Rs, 65,000 in court to be paid to Bal-

want Singh. Against this decree, Chaudhri Balwans Singh filed an
a.ppea.l in the High Court which was regxstered as F. A. No. 121
’£71915, -In the mean time the present respondents filed a suit
No. 63°of 1915 in the court of the Subordinate Judge of Saha-
eanpur against Chaudhri Balwant Singh, in which they ju1leaded
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Rana Dharam Singh, the lessee of the property in dispute under -

the lease, dated the 2nd of August, 1913. Subsequ‘éntly' the
name of Rana Indar Singh, his minor son, was added to in the
array of defendants, under the guardianship of Musammat
Sukhdevi, the grandmother of Rana Indar Singh,

The reliefs claimed in the plaint were (o) that the lease dated
the 2nd of August, 1913, be declared invalid and possession be
dsliverel to the plaintiffs as against the defendants 1 and 2, (b)
that mesne profits be awarded against the defendants, (¢) that a
sum of money by way of damages for the price of trees cut down
by the d.fendants be awarded against them.

In addition to F. A. No, 121 of 1915, Chaudhri Balwant
Singh, appellant, versus Rai Bahadur Lala Joii Prasad and others,
two other matters between the pacties were pending in the High
Court, u17., F. A. No. 123 of 1915and Civil Revision No. 2 of 1917,
and, as mentioned above, the original suit No. 63 of 1915, Rai Ba-
hadur JotiPrusad and others, plaintaffs, versus Chaudhri Balwant
Singh and Rana Indar Singh, defendants, was pending in the cour
of the Subordinate Judge of Saharanpur. The respondents in

“this case and Chaudhri Balwant Singh filed & compromise in the .

High Court by which they settlel all their disputes, Two p.ra-

graphs of this compromise, which have a material bearing upon the
- present proceedings, were these :—

.. **(1) That if Balwany Singh pay on or before 19th September,

1917, in the court of.the Subordinate Judge of Saharavpur for

pa.yment to Rei Joti Prasad and others aforesaid the followmg

sums; viz.— -

* (a) Rs. 2,50,000 with simple interest thereon at the rate of

6 per cent. per annum from 18th January, 1915, up to
the date of payment; .

(b) Rs. 65,000 with simple interest thereon at 6 per cent. -

per anpum from 17th March, 1915, up to the date of
payment ; ‘

{c) tte amount duc under decree No. 51 of 1915, wnh"

interest, as provided in thesaid decree up to the date of
payment, the said Rai Bahadur Lala Joti Prasad, Lala

‘Raghunath Singh and Lala BeniPrasad shall and do ..
hereby absandon all claim and interest under the sale of
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March, 1911, and their suit for possession of the taluga
Naogaon shall stand dismissed, parties bearing their
own costs throughout the litigation, and the Collector
of Saharanpur as the receiver of the property shall
deliver Nuogaon to Chaudhri Balwant Singh together
with all profits in his hands.

(2) That if the said Chaudhri Balwant Singh does not pay
into court the amount aforesaid in terms of the preceding clause
on or before the 19th of September, 1917, his suit and F. A. No.
121 of 1915, F, A, I, O. No, 128 and Civil Revision No, 2 of
1917 shall stand dismissed, both parties paying their own costs, and
the original suit No, 63 of 1915 shall stand decreed with costs and
the Collector of Saharanpur, who is In possession of Naogaon”as
receiver appointed by the court, shall deliver possession of the said
taluga together with profits thereof in his hands to Rai Bahadur
Lala Joti Prasad and others, plaintiffs in that case.” It was fir-
ther stated in the compromise that, “this compromise is filed in
the three cases pending in this Hon’ble Court and the parties
will file a copy of this compromise’in suit No. 63 of 1915, within
one week from this date, and apply to the said court to decree
the claim in accordance therewith,” It appears that a copy of
this compromise was filed in the court of the Subordinate Judge
of Baharanpur, in which the suit No. 63 of 1915 was pending, and
the learnel Subordinate Judge was ‘requested to pass a decree in
the suit i accordance with the terms of the compromise, No’
objection was raised on behalf of Balwant Singh, but Rana Indar
Singh objeeted, that, as ke was not a party to the compromise, &
decree could not be passed as against him on the compromise, and
that as separaté decrees could nob be passed against the two
defendants no decrze shonld be passel cven against Balwant
Singh, The learned Subordinate Judge, however, over-ruled the
objections of Indar Singh anl passed a decree against Balwant
Singh on the basis of the compromise on the 22nd of June, 1917,
ordering that a copy of the above mentioned compromise be
abtached to the decree.

Subsequently a compromise was also effected between the
“pla‘int"ivtfs Rai Bahadar Lala Joti Prasad, ete., and ;Rana Indar
ﬁingh,\ under the guardiamship of Rani Sukhdevi, his _grandmobhfe'r‘,:
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and under the terms of the compromise a decree was passed by
the Additional Subordinate Judge of Saharanpur in the suit,
against defendant No. 2 also, on the 15th of December, 1917,
Chaudhri Balwant Singh did not deposit the amount which he
was required to do, on or before the 19th of Sep'ember, 1917,
under the compromiset  The necessary result of this was that
the suit of Balwant Singh No. 81 of 1914 stood dismissed, and
suit No. 63 of 1915 of the plaintiffs against Balwant Singh and
Indar Singh stood decreed, Hence this application for execu-
tion of the two decrees passed in the suit No. 63 of 1915 was
made and the court was asked to deliver possession to the
p'aintiffs, decree-holders over taluga Naogaon. The judgment-
debtor No, 1 objected to the execution of the decree on the
grounds—

(1) That at the time of the execution of the sale-deed, on the
basis of which the decree under execution had been obtained, the
.objector had merely a chance of succession after the death of Rani
Dharam Kunwar, which could not be transferred under the law,
and, having regard to the provisions of section 6 (a) of the Transfer
-of Property Act, no right vested in the transferces under the sale.

(2) That, the transfer being contrary to law, the compromise
between the parties,and the subsequent decree passed on the com-
promise could not validate ths transfer.

(8) That the compromise ought not to have been accepted and
& decree ought not to have been passed on its basis under order
XXIII, rule 3, of the Code of Civil Procedure.

(4) That as the compromise was not filed in court within a
week, as provided by the compromise, a decres ought not to have
been passed on it, On behalf of the decree-holders it was urgéd
that the provisions of section 6 (@) of the Transfer of Property
Act were not applicable to the facts of this case,

(5) That the decrees passed In the suit No. 61 of 1914 and 63
-of 1915 operated as res judicata.

(6) That the judgment-debtor in his suit No. 61 of 1914 him-
self, had ac:epted the award in spite of an objection by the decree-
holders, and.that he had benefited under the award by receiving

Res. 65,000 under it, and that he was now estopped from objecting
to the award and the compromise.
53

1918

BALWANT
Sinan
v.
Jorr PRABAD



1918
BALWANT
Binaw
Y. -
Forr Prigan.

700 THE INDIAN LAW REPORTS, [FOL. XL.

The learned Subordinate Judge of Saharanpur decided that
the case of an adopted son, where the adoption was madec by =
widow on the condition that the adopted son would have no right
during her life to the ownership or possession of the property,
was distinguishalle from the case of a mere Hindu reversioncr,
who is to succeed aftér the death of s widow., In his opinion,,
in spite of a condition postponing the rights of an adopted son,
till after the death of the widow, the adopted son would- have a
vested interest in the property left by the deceased owner. In
this view, apparently, he did not think it necessary to deal with
the question of estoppal and res judicata raised in the pleadings.
He was of opinion that the interest acquired by Balwant Singh,
being of a higher character than the mere contingent rever-
sionary interest of a collateral to succesd to property on the
death of a Hindan widow, he was capable of dealing with it
effectively, though the operation of the transfer made by him may
be postponed till after the death of the widow. He based his

judgment on the general principles of the Hindu law and dis-

allowed the objections raised by the judgment-debtor. Towards
the end of his judgment there is an indication that he was also
of opinion that the objection now raised by the judgment-debtor
ought to have been raised by him ab the time the compromise
was filed and before a decree was passed on it, The pleas raised
in the memorandum of appeal presented to this Court raise two-
main questions i—

(1) Whether the transfer made by Balwant Singh was ineffec-
tive as being cpposed to the provisions of section 6 (a) of the
Transfer of Property Act? and

(2) Whether the subsequent compromise effected in tho suite
Nos. 61 of 1914 and 63 of 1915 had the effect of removing any
defeet existing in the sale? Only these quesblons were a.rgued
before us.

Tn order to determine the first question, we think it necessary
first to examine the provisions of the deed of adoption together
with those of the agreement executed by the natural father of
Balwant Singh.  In doing this, we ought to keep in mind the
genersl rules of the Hindu aw as applicable to an adoption,

~The adopted sou on his adoption leaves his father's Gotra ands
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cannot take his estate, nor does he offer pindas to him. As soon
as the adoption is made, he is transferred to the family of the
adoptive father. Ho sbands exactly in the same position as if
he had been born to his adoptive father. - He divests the estate
of any person in possession of the property of the adoptive father,
If a widow happens to be in possession of the estate, the result of
the adoption is that her limited estate at once ceases, He . be-
comes the full owner of the property and the widow’s rights are
reduced to a mere claim of maintenance. Such being the law,
i lies upon the judgment-debtor to establish beyond doubt thas
the deed of adoption contained such valid conditions as to prevent
the operation of the law. He will have, in the first insfance, to
show that there was an intention to prevent the vesting of the
rlght to property in the adopted son, and that that intention was
given effect to by some legal and valid provision in the deed of
adoption. On a consideration of the terms of that deed we find

that there is nothing in it which would prevent the vesting of the -
right in the adopted son. It 1s provided in the deed that the son

would leave the fumily of his natural father and would live with
his adoptive mother. He would be brought up under her gnar-
dianship and would be supported and maintained according to
his 'position and sbatus, &5;34 & wapian gl ":‘-‘ST" This would
show that Balwant Singh was to be treated as an adopted son
and his position and status was to be maintained as such. In
this view, the condition reserving to the widow the vight of
ownership and possession during her life-time would simply

mean that though Balwant Singh was to be the rightful owner
as an adopted son, the widow was t0 remain in possession during
her life, exercising all the powers of ownership, as an ordinary
Hindu widow., This construction, to a large "extent, derives
support from the clear wording of the agreement executed
by Ramnawaz Singh, the natural father of Balwani Singh,

lm) U'\"J ulm .\@:..1) " us.hlﬁ ‘\3! i 7|a.wn w3 a Y3y A4 245 A3
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viz., * From this date the son ceases to have any connection
with his natural family and that the said son will, from to-day,
acquire all the rights which an adopted son has under the law in
all the property left ( & sy ) by Raja Raghubir Singh deceased,
and which are in the possession of Rani Sahiba. But it has been
agreed between me and Rani Sahiba that according to the wish
and permission of Raja Raghubir Singh, the Rani Sahiba will
continue to be @l y5) LSHe (owner and in possession) of the
entire riyasat during her life, "

In this view of the construction of the deed of adoption it
becomes unnecessary o consider the question whether it is lawful’
for a Hindu widow to make a conditional adoption so as to
prevent the adopted son from taking possession of, and enjoying
rights of ownership over, the property of the adoptive father
during her life, and whether such a condition creates an interest
in favour of an adopted son, of the nature which is contemplated
by clause (a), section 6 of the Transfer of Property Act.

It has been held in several cases that an agreement depriving
an adopted son of his right to take possession of the property of
the addptive father is not prohibited by the law and such an
agrecment has been given effect to.  See, for example Kali Das
v, Bijat Shankar (1), and Visalakshi Ammal v. Sivaramien
(2). But we have not been referred to any case in which it has
been held that the interest of an adopted son under such a condi-
tional adoplion is exactly similar to the interest of a contingent
collateral Hindu reversioner. The latter kind of interest has
been held to be a mere chance of an beir apparent succeeding to
an estate, and as such has been held to be non-transferable.
Trrespective of the construction which we have put on the terms
of the deed of adoption, we are of opinion that it has not been
shown that the interest created in favour of Chaudhri Balwant
Singh under the conditional adoption in question was a mere
possibility of succession to the Landhaura Estate after the death
of Rani Dharam Kunwar. In our opinion, both according to the

AU (1891) I L. R, 18 AL, 891 (2) (1904) L. L R.; 27 Mad., 577,
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interpretation of the deed of adoption and thellaw, a vested right
was created in his favour, and merely his right of enjoyment and
possession was postponed till after the death of the lady. Such
being the cise, we are of opinion that the transferfof taluga Nao-
gaon ian tavour of the decree-holders under the sale-deed, dated

the 3vd of March, 1911, was unaffected by the} provisions of ~

section 6 {a) of the Transfer of Property Act.

We agree with the lower court that on this finding al me the
objections of the judgment-debtor were bouad to fail, but we are
also of opinion that the subsequent compromise and the decrees
passed thereon Jeft no room for any contention on the point. Rani
Dharam‘Kunwar having died in November, 1912, the property
vested in Chauwlhri Balwant Singh. He was at the time a mar-
ried man, 29 years old, and could deal with it as he liked. Uader
the compromise he entered into a new agreement according to
which the property sold was to vest in the decree-holders in the
event of his failing to pay to them certain sums of money before
the 19th of September, 1917, The parties understood their posi-
tions fully and by a lawful agreement completed a binding
contract. A decree was passed on the compromise which put an
end to all disputes between the parties. It is toolate now to try
to go behind the compromise and the decree. It has, however,
been argued on bebalf of the appellant that if 1t was a mere
expectancy that was transferred by the sale deel in question it
was open to him toimpugn both the compromise and the decree
when possession was claimed in execution. In support of his
contention the learned counsel, for the appellant, relied upon the
case of Rumusami Nuik vi Ramasams Chetts (1). That was
a casé relating to au impartible and inalienable zamindari. The
nature of the interest which was transferred in that case by
mortgage and the circumstances under which the consent decree
had been obtained are stated at p. 261 of the report in these
words :— ‘ ‘

“We now come to the. most serious objection urged by the
appellant. It is said that by the suit mortgage and "the consent
decree the second to the fifth defendants purport to transfer only
their chance of succeeding to the zamindari, and that such a

(1) (1905) I L. R., 80 Mad,, 255.
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chanse or mere possibility is incapable of transferin India by
virtue of section G (a) of Transfer of Propersy Act.  As “pointed
out by Murrusami Avvar, J. [Sivasubramania Naicker v.
Krishnammol (1)] in the case of this zamindari the interest to
which each zaminlar succeeds is his separiie property and consists
of his right to the incowme of the zamindari as beuefizial owner
for life. This is the interest which defendauts Now. 2 to
5 have sought to transfer by the mortgage and the consent
decree. At the dates of mortgage and decrec they had
mere chance of succeeding to this inverest dependent in the
case of ench on his surviving all the wmale moembers of the
family older than himself so a3 to make him for the time being
the oldest mewber. ” A

At the Lottom of page 262 the learned Judges who decided
the case remarked :-~ ‘

“It is further urged that the defendants cannot go behind
the decree. If, however, the mortgage did not operate as a
transfer of interests of defendants 2 to 5, neither could the con-
sent decree in the cireumstances of the present case. ”

Now, what wore the circumstances to which the learned Judges
referred? The cirrumstances were these :—

The only interest which the defendants 2 to 5 in that case
had wag a mere chance of succeeding to a life interest on the
happening of certain event as deseribed at page 2451, above men-
tioned. In that case therecan be no doubt that theln ercst trans-
ferred was of a kind contemplated by section 6, clause (a), of
Transfer of Properry Aect. The mortgage was wade of such
interest and wt the fime the consent decree was pussed it was
still u more chance. In the present case, irrespective of the
nature of interest which Chaudhri Balwant Singh possussed at
the time of the sale-deed, he had a full and complcte interess
which had come into existence before the compromise and the
consent decree. If the widow hatl been alive at the date of the
consent deuree iu that case the ruling might have had a learing
on this question  No case has been cited baving a direet bearing
upon the fa:ts of the present case. In our opinion it is not open
to the judgment-debtor to go behind the compromise and con-

sent decree in this case.
(1) (1834} L. I, Ry, 18 Mad,, uy7 (@i,
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Over and above all that we have mentioned sbove, there is the
fact that what Chaudhri Balwant Singh purported to transfer
both by the deed of sale andthe compromise was not a mere
expectancy, but the full right of ownership. Even assuming that
he hal no vested interest at the date of sale, he subsequently
became the full owaer and was such at the date of the compro-
misa. He had received the sale consileration and the respondents
had alse paid a further sum of Rs. 65,000 and they are entitled
to the estate which subsequently became vested in Chaudhri
Balwant Singh after the death of the Rani, At the date of the
sale, Chaudhri Balwant Singh claimed to be the full owner and
was actually suing the Rani for possession and he purported to
transfer the full right., We think that the decision of the cours
below is right and that the appeal should be, and it is hereby,
dismissed with costs. >
Appeal dismissed.
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