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the plaintiff was in any way debarred from claiming damages in
a Civil Court, on the simple allegation that the defendants had
taken advantage of their position as tenants of the land in order
to cut down and appropriate to themselves two trees which were
the property of the plaintiff. T have been referred in argument
to a number of rulings supposed to have some bearing upon the
question in dispute; but I do not think it necessary to discuss
them here. Most of them scem to me to have no bearing upon
the particular point to be decided in this case. The only one
about which I should not be prepared to say this is the deeision of
a single Judge of this Court in Lachman Dasv. Mohan Singh (1).
That decision, so far ag the question of jurisdiction is concerned,
is entirely against the defendants. I take the liberty of saying
with all respect to the learned Judge of this Court who decided
that case, that he has gone somewhat further in the way of affirm-
ing the jurisdiction of the Civil Court to.deal with matters of
this sort than I should myself be prepared to do, at any rate
without further argument ; but as regards the case now before
me I find no good reason for holding that the plaintiff could have
obtained appropriate relief for the loss which he has suffered by
way of any suit or application brought or made before a Revenue
Court. The jurisdiction of the learned Judge of the Court of
fmall Causes was therefore not barred and I dismiss this appli-
cation with costs,

Application dismissed.

APPELLATE CIVIL.

Befors Justice Sir Pramada Charan Banerfi and Mr. Justios Ryves,
@QOBWAMI GORDH AN LATLJI AND oTnERS (J UDGMENT-DEBTORS) ¥
GOBSWAMY MAKSUDAN BALLABH (DroREE-HOLDER) *

Civil Procedure Code (1908), order XXT, yuls 32— Hxecution of decree—Decreg
declaring rights of certain parties and forbidding interference therewith
by other pariies to suit—Mode of enforoing such deerge,

A dearea woe passed declaring the rights of certain parties to the suit to
conduot eextain religions geremonies and enjoining on cortain other parties to

* Rirst Appeal Nb. 112 of 1918, from a decree of H. J. Qollister, Bubordinate
Judga of Mattra, dated the 14th of Maveh, 1918,

(1) (1912, 9 A. L. 3., 672
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the suib to refrain from interfering with the celebration of the said ceremonies
by the parties in whose favour the decres was passed,

Held that it was not competent to the court passing such decrea to seoure
obedienco thereto by directing the Superintendent of Police to see that the
ceremonies were catriad out and to prevent interference therewith, nor was i
compatent to the cour§ to appoint & commissioner to see that the terms of the
decree were given effect to.

THE facts of this case are fully stated in the judgment of
the Court.’

Pandit Shiam Krishna Dar, for the appellants.

The Hon'ble Munshi Narayan Prasad Ashthana, for the res-
pondent,

BANERTI and Ryves, JJ.:— l'his appeal arises out of an appli-
cation for the execution of a decree passed on the 17th of Decem-
ber, 1906, in a suit brought by one Goswami Manohar Lal
against a number of defendants, of whom the appellant, Piari
Lal, is one. Certain persons who were alleged to have the same
rights as the plaintiffs were made ‘defendants of the third party,
one of these defendants being the present applicant for execu-
tion, Goswami Maksudan Ballabh, A decree was made by the
court against all the defendants of the first and the second party,
with the exception of one Kishori Lal, declaring that the plaintiff
and the defendants of the third party were entitled to perform
the “Singar Arti” ceremony in a certain temple both on ordi-
nary aud festive occasions. The decree also ordered a perpetual
injunction Yo issue restraining the defendants of the first and
second parties from obstructing the plaintiff and the defendants
third party from performing the duties of the office claimed by
them. The present application was made by Goswami Maksu-
dan Ballabh, who is one of the defendants of the third party
against Goswami Gobardhan Lalji, the grandson of Prem Lal,
who was defendant No. 1, and Goshain Girdhar Lalji and Go-
shain Gordhan Lalji, the sons of Goshain Munna Lal, who
wag one of the defendants of the second party and Piari Lalji
who, as we have said above, was also a defendant of the second
party. Itis stated on behalf of the decree-holder that these
defendants are now interfering with the performance of the duties
appertaining to the office which was claimed in the suit and

" which was decreed to the plaintiff an defendants ofd vhe the third
49

1918

Go8WAME
GoRDHAN
LALJI
2.
GoswWAMT
MAEBUDAN
Barrasu.



1918

GoswWANMI
SORDHAN
LATIX
v,
(G0BWANMI
MAgSUDAN
BALLLABH.

650 THE INDIAN LAW REPORTS, [VoL. XL

party, Their prayer, as contained in the application, is that the
decree may be enforced through the Superintendent of Police of
Muttra in this way that on the dates mentioned in the applica-
{ion he (the Superintendent of Police) may have the “ Arés”
performed by the decree-holder, applicant, and that the defen-
dants may be directed not to interfere with the performance of
those duties, The application was opposed on several grounds,
but the objections were disallowed and the application as made
was granted by the court below. In this appeal, which has been
preferred by the judgment-debtors, the first contention raised is
that Goswami Maksudan Ballabh is not entitled to apply for
execublon as he was not one of the plaintiffs to the suit. This
objection was raised in the court below and was, we think,
rightly disallowed. The decree was made in favour not only of
Manohar Lal but also of the defendants of the third party de-
claring their right to perform the duties of the office ¢laimed by
them at certain hours every day and also on festive occasions.
The decree thus declared the right of, amongst ovhers, the present
applicant Maksudan Ballabh and the injuncbion decreed was also
an injunction in his favour. He is, therefore, entitled to main-
tain the present application.’

The next contention put forward on behalf of the appellants
is that the decree was personal to the persons in whose favour it
was made and could only be enforced against the individuals
who were defendants to the suit and not againsi persons who are
their legal representatives. This contention also is in our
opinion without force It appears that the suit was brought on
the basis of a right which the plaintiffs claimed as descendants of
one of the founders of the temple and that the defendants were
also made parties as such descendants. The plaintiffs claimed to
have the right to perform certain offices which the defendants °
contended they themselves had a right to perform. So that the
deeree related to a hereditary office which the plaintiffs claimed
and in regard to which their claim wasresisted by the defondants,

- The injunction was also granted against them, not as individuals,

but as persons who claimed a right as descendants of the. ori-
ginal founder of the temple. The appellants, who, after the death
of some of the defendants in the former suit, have taken their
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plage—or claim to have taken their place—are thus persons
against whom the decree may properly be executed so far as the
injunction goes. We may mention that this plea was not puf
forward in the court below and it therefore did not become
necessary for that court to consider is.

The third contention is that the application 1s time-barred,
As the decree was one for a perpetual injunction, limitation

would run from the date of breach of the injunction, that is, from

the date on which the defendants disobeyed the injunction. That
date was within three years of the present application, Conse-
quently no question of limitation arises in the present case, asg
held by the court below. ‘

It is lastly urged that the court below was wrong in ordermg
the Superintendent of Police of Muttra to see that the ** Arii”
was performed by Goswami Maksudan Ballabh and that the de-
fendants offered no obstruction. So far as this part of the prayer
in the application for execution is concerned we do not think that
the court below ougt to have granted it. It had no power
under the Code of Civil Procedure to order the -police to inter-
fere in the matter. There being a ducree for a perpetual injunc.

~{ion against the defendants or those whom they represent, it
was the duty of the defenlants to carry out the injunction, that
is to say, to refrain from offering any obstruction to the perfor-
mance of the office which wag decreed to the decree-holder. If
they disobuyel the order of the court they were liable to the
penalties mentioned in order XXI, rule 32, of the Cole, but the
court could not order the police to see that the decree-holders
performed the daties of their office withou interference on the
part of the defendants. 1If a breach of the peate was apprehen-
ded, that was a matter for the Magistrete and the police and not
for the Civil Court.” We accordingly set aside that portion of
the lower eourt’s order which directs the Superintendent of
Police to order the Sub-Inspector of Bindraban to have the appli
cant Maksudan Ballabh perform “8ingar Arti” in the temple.

. We are also of opinion that the court had no power to appoint
a commissioner to see that the decree-holder performed without
obstruction the duties appertaining to his office, 'Thig portion of
the. lower court’s order, which-was passed on & subsequent  dgte,
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should also be set aslde, In our opinion clause (5) of rule 32
does not authorize the court to make these orders, and provides
for a different state of things.

We accordingly vary the order of the court below by directing
that an order do issue to the defendants appellants forbidding
them to interfere with the performance of the duties of the
decrre-hold.r, namely, * Singar Arti" every day and on festive
days in the temple of Radha Ballabhji. If the defendants ap-
pellants fail to obey the injunction it will be time for the decree-
holder to make a proper application in the terms of order XXI,
rule 82. We direct the parties to bear their own costs of this
appeal.

Decree varied.
I ————
Befare Sir George Ko, Acting Ohief Justios, and Justice Sir Pramada Charan
" Banergi.
ANANDGIR (Dgrsnpany) v. BRI NIWAS (Prainmire) #
Act pLoeal) No. II of 1901 (dgra Tenancy dot), seotion 198—Qrder of remand—
Appaal——l’relmmwy and final deorees.
A suit was brought in a Court of Revenue for a declaration that the plain-
tiff was the proprietor of certain muafi land. The court of first instance
d.smisscd the suit, The lower appellate court set aside that decree and allowed

* the appeal to the extent that it held the plaintiff entitled to be declared a

rent-free grantoe of o much of the land as was entered in his name. It then
added that * the suit bo remanded to the lower court for determination of the
revenue payable by the plaintiff appellant »? Held that the order being one of
remard no second appeal lay to the High Court; and as there was no provision
in the Tenancy Act about preliminary or final decrecs, the order could not be
appeuled against 88 a preliminaty decree,

THE plaintiff brought a suit in the court of an Assistant
Collector, first class, to be declared proprietor of certain muafi
land under section 158 of the Tenancy Act. The main plea in
defence was that the muafi had been resumed long ago, and that.
the plaintiff was only an occupancy tenant of the land. The
Assistant Collector found against the plaintiff and dismissed his
su%t. On appeal the District Judge found that the plaintiff had

. beeome proprietor; the decree of the Assistant Collestor was,

* Second Appeal No. 1544 of 1916, from a decres of B. O, Forbes, District-
Judge of Gawnpore, dated the 23rd August, 19 16, modifying = decres of Gru-,

sewak Upadhys, Assistant Colteotor, first class, of Fatehpur, dnted the 13th of
Match 1916



