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Before Justice Sir Pramade Charan Danergi and My, Justics Abdul Laoof,
GOBARDHAN (DerexpAxt) o, MUMNA TAT (PoaixTire®,)

Civil P.ocedure Cods (1903), ccofion 11, explanation V—Ilorigage—Suil for
sule——Person clabming pa-amounk title impleaied—Docrea in favour of
mortgages plaintif—Sust by pa-amount owner for declaration of title
~—Rus judicala. :

In a suif beought by a monlgagee to enfores his mortgage, a porson
claiming a titla paramount to tho morlgagor and the morigagoe is nob a
necesgary party, and tho question of the paramount title cannot be litigated
in such a suit, Jo/i Prasod v, deiz Khan (1) and Jaggeswor Dwté vo Blhiuban,
Molzn Mitre (2) veferrad to,

Two suits for salo on separabe mortgages of the same property were filed,
and in each lhe mortgagees impleaded o third parly ss a sobsequent morta
gagee of a portion of the property in suib. The party so impleaded was in
reality the owner of a considerablo portion of the property comprised in the
morbgages suzd upon, thongh he was not impleaded in thab eapucity, In the
first suit the puisns mertgagee Ud nob appear, In tho second he attempted o
seb np his paramount tisle, bnt was nob allowed to do so, The mortgagors
likowise abtempted to seb up the paramount title of the person impleaded
as puisne mortgages, and in their caso also the defence wis ruled oub, In the
result,deerees were pussed in fuvonr of the plaintilf. The puisne mortgages then
brought & suit for a deplaration of his title to part of~the merbguged property.
Held, that the suit was not hiwred by anything which had happened in the
course of the previous litigation, Giriju Kante Chalkrabutdy v, Mohim Chandra
Acharjya (3) referred to,

THE facts of this case were as {ollows :— e

Misri Lal and Murli held two mortgages, dated the 20th
of October, 1906 and the 8th of April, 1908, respcctively, in
both of which the same 43 biswas of a certain village were
mortgaged. Subsequently the mortgagors mortgaged 1 biswa
out of the 43 Dbiswas to Muuun Lal. Misri Tal and Murli
brought two suits on their two morigages, and in cach suit
they impleaded Mumnn Lal as a subscquent mortgagee. Tn
the first suit, based on the earlier mortgage, Munna Lal did
not appoar, bub the mortgagors raised a plea that they were
the owners of only 1 biswa out of the 4§ biswuas which they had
mortgaged and that Munna Lal was the owner of the remaining
3% biswas. ‘

* Second Appesl No. 1600 of 1916, from a decree of D. B, Lyle. D siriet
Judge of Agra, datad the 30th of Augast, 1016, confirming » decr-6 of Pirthvi
+ “_:‘Nwtﬁ;'ﬁ‘mbordmme Judge of Mubtra, dated th: 18th of Juns, 1016
- (1) {1908) L. L. R., 31 AlL,, 11.
{) (1900) I L. R., 83 Calo,, 425,
(3) (1915) 35 Indlan Cucas, 804,
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Au issue was {ramed on the point, but the court decided that the
mortgagors were estopped from impugning the validity of their
mortgage, and deeresd on the 25th of Junuary, 1915, the sale of the
whole property. In the scecond suit Mamna Lal sppeared and set
up his tisle to the 8% biswas, The'court held thas the question of
Munna Lal’s paramount title could not be decided in that suit
and decreed the suif in respect of the whole property on the 26th
of March, 1914, and said that Munna Lal might brias a separate
suit to try the question of his title, Muuna Lal then brought a
suit for that purpose and claimed a declaration that the 8%
biswas belonged to him and were not liable to be sold in execu-
tion of the decrees obtained by Misri Lal and Murli, The
defendants raised, inter ulia, the plea that the two deerees afore-
said operated as res judicate and that Munna Ll could net now
raise the question of his title, DBoth thelower courts overruled
this objection, and finding on the merits in favour of Munna Lal,
decreed his suit, Hence this appeal,

Mr. A. H. C. Humilton (with him Babu Sheo Dikal Sinha),
for the appellants e~

The question as to whether the mortgagors owned the whole
of the 4§ biswas or whether Munna Lal owned 34 biswas out
-of it is res gudicube between the partics. Munna. Tal was a
party to the suits brought on the two morigages. In the second
of those two suits the court did not decide the question of Munna
Lal’s ownership and expressly left the matter open for a future
suit. But in the first suit an issue was framed as to the extent
of the mortgagor’s share in the property mortgaged, and that
issue was decided against Muuna Tal, It was immaterial that
he was absent and did not defend the suit. The decree in the
first suit operates as res judicata. I am supported by the ruling
in Shyama Charen Banerji v. Mrinanays Debi (1). Although
in the second suit the question was not gone into and determined,
yet it having been determined between the same parties in the
first suit, the decree in the first suit constitutes a res judicata.

The Hon'ble Munshi Nurayan Prasad Ashbhamo, for the
respondent i—

In the previous suits Munna Lal had been 1mpleaded on]y ad

a subsequent mortgagee, and in tho capacity be could raise only
"1y (1905) T. L. RB., 81 Cale, 79.
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those pleas which the mortgagors themselves could raise. He,
therefore, could not raise any plea which would detract from the
validity of the mortgages. No doubt he also filled another
character by virtue of his paramount titlein respect of 8§ biswas.
But this title he could nobt put in issue in that suit, nor could
the court adjudicate upon it, In the first suit the court held
that the mortgagors were estopped from disputing the extent
of the share, and any pronouncement on the question of Munna
Lal’s ownership was in the nature of obiter dictum, and not
conclusive, The question of his title was not o matter directly
and substantially in issue in the mortgage suit, and the. decree
does not operate as res judicatw. I rely on the following
cases i—Jots Prasad v. Aziz Khan (1), Jaggeswar Dutt v.
Bhuban Mokan Mitra (2), and Girija Konta Chikrabully v.
Molim Chandra Achariya (3).

Mr. 4. H. C. Hamilton, in reply :—

There is a passage at p. 439 of the case in I. I, R., 33 Cale.,

" cited by the responient, which shows that where in a mortgage

suit a question of paramount title is gone into and determined,
it is an effective decision on the point. There is no reason  why
such a decision should not have the force of res judicata.

~ BanERJI and ABDUL Raoor, JJ . :—This appeal arises out of
o suit brought under the following circumstances. Sohan Lal
and Shiam Lal, defendants, exccuted two mortgages in favour of
Misri Lal and Murli on the 20th of October, 1908 and the 8th
of April, 1908, respectively. In both mortgages the same pro-
perty, namely, 4§ biswas of mauza Behta, mahal Munua Lal, was
mortgaged. Subsequently to thesc mortgages, the morfgagors
mortgaged a one biswa share out of the aforesaid 4% biswas in
favour of Munna Lal. The mortgagees brought two separate
suits on the basis of the two mortgages, and impleaded as defen-
dants to each suit not only the mortgagors but Munna Lal also.
Munna Lal was made a parby to each of these suits as subsequent
mortgagee o f a one biswa share. The first suit was decreed on
the 25th of Jannary, 1913, and the second on the 26th of March,

1814, In the first suit Munna Lal did not appear, but the mort~
~ gagors rajsed the plea that they were the owners of a one biswa

(1) 1908) LI R, 81 A1, 1L (2) (1905) I. L. B, 83 Cale,, 425,
3) (1915) 35 Indzan Gases, 294
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share only and were nob competent to morfgage the remaining
8% biswas, which, they alleged, belonged to Munna Lal. The
court framed an issus as to the extent of the mortgagors’ rights
and the validity of the mortgage as regards 8} biswas, and decided
that the mortgagors were estopped from asserting that the whule
of the property which they professed to mortgage did not helong
to them, Inthe course of the judgment the court made some
remarks as to Munna Lal’s rights, and in the end made a decree
for the sale of the whole of the mortgaged property, namely, the
4% biswa share in mauza Behta. In the second suit brought
upon the sccond mortgage Munna Lal did appear and he pus
forward the contention that the 3§ biswas belonged to him and
that the mortgagors had no right to mortgage that share, The
court held that as Munna Lal set up a paramount title asregards
the 8% biswa share, the question of his title could not be tried in
the suit, and refused to try it, but it made a decree for the sale
of the 4% biswas. In that suit the court distinetly said that Munna
Lal’s rcmedy was tobring a suit of his own to try the question
of his title, The present suit was thereupon instituted by Manna
Lal and he asked for a declaration that the mortgagors were the
owners of only a one biswa share and that the mortgagees had no
right to put to auction sale, in execution of the two ducrces obtain-
ed by them, any portion of the remaining 3% biswa shave, which,
he alleged, belonged exclusively to him and not to the mortgagors.
Both the court of first instance and the lower appellate cours
found that the 83 biswas claimed by the plaintiff belonged to the
plaintiff and that the mortgagors Sohan Lal and Shiam Lal were
owners of one biswa only. It was contended in the courts below,
that the previous decrees obtained by the mortgagees operased as
res judicate and the question of the plaintiff’s alleged title could
not be re-opened and litigated in a separate suit brought by the
plaintiff.. This plea was overruled by the courls below., It has
boen repeated in the appeal bofore us. -Mr. Hamilion, who

appears for the appellants, has conceded that as in the second sutt’

~brought on the basis of the second wmortgage dicided by the

Subordinate Judge on the 26th of Mareh, 1914, the court distinct

ly refased to try the issdens to the title of Munna Lal in respect

of 3} biswas, the decision in that case cannot be held to be xes -
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Judicaty 5 Tt he conlends thab “the deeision in the "earlier suib
has the efect of 7es judicaln, As we have sald above, hoth the
courts below have found that the property claimed by the plain-
£1F Buuns Lal belongs bo hiw,  We have, therefore, to consider
whether Munna Lnlis precluded by avy previsiens of law from
pubting forward the title which has heen fSund to exist in him
anlin respect of which we are bound to accept the finding of the
courh bdow., In order to dutermine whether the question of
Muusa Iobs title is res jadicala, we have to sece whether in the
provious suit this question was divectly and substantially in issue,
We must take it as settled lnw that in a suit brought by o mort-
gngeoe to enforee his mortgage a persou claiming o title paramount
to the mortgugor and the mortgugee 15 nob a necessary party,
and the question of the paramount tivlo cannot be litigated in
sucl o suit. We may refer to the decision of this Cowrt in
Joii Prusea v. Aziz Khan (1). That caze followed a yuling of
the Calcutta High Coursin Jaggeswor Dutt v. Bhubun Mohan
Mitre (2), It i true that in the present instance Munna Ial,
was made o party 1o the suib brought by the mortgagees on the

- basis of the first mortgage, but he was made a party, not as a

person cluiming a paramount title, but us subscquent mortgagee of
a one biswa share and thus representing the mortgagors as regards
that share. As such representative he could not raise the question
of his paramount title, That apparently was the reason why he
did not sppear in the suit. He filled two capacities in that
litigation ; viz, first, that of a subsequent mortgagce and as
such re presenting the morlgagers as regards a purt of the
mortgaged property ; and secondly, as a person selting up a par-
wmount t1tlo in respect of 33 biswas, The question of his par-
awount title could not be litigated in that suit, Therefore no issue
could be framud in regard to that question and no’such issuo conld
be determined as au issue which arose direcily and substantially,
as between him and - the mortgagee. The mortgagors it is true,
asserted that Munna Tal ownvd a 3% biswas share and that they,
the mortgagors, were not competent so morigage that share and
to the extent of that share the mortgage was invalid. It isin
ref er en._ce to this plea that an issue was framed as to the right 3
(1_,,3(1908) L LR, 8LANL 1L (2) (1906) 1. L R., 83 Calo,, 425,
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of the mortigagors to mortgage the whole of the 4§ biswas. The
court decided that the mortgagors who had made the mortgage
were estopped from questioning the validity of the mortgage and
asserting that they were not the owners of the property which
they mortgaged on the representation that they were the owners
thereof. In the course of the judgment the learned Subordinate
Judge made some observations in respect to Munna Lal, bub these
observations were nothing more than obiter dicte and eould not,
as between the mortgagees and Munna Lal, be treated as a deci-
sion onthe question of the paramount title of Munna Lal. In
this view it cannot be said that the question of Munna Lal’s title
has become res judicata by reason of the decisionin the previous
suit. Itmay be, as observed in Jaggeswar Dutt v. Bhuban
Mohan Mitra (1), that if Munna Lal had allowed the question
of his paramount title to be determined in the suit, he might not
be permitted in appeal to contend that the decree of the court
below was vitiated by reason of the determination of that ques-
tion, bnt that was not the case here. In the present suit Munna
Lal did not appear, and he did not pub into issue the question
of his title in respect of the 3% biswas share. That question,
therefore, remained an open question as between him and the
mortgagee and he is entitled in a subsequent suit to raise the
same question It is true that the decree in the previous suit
was a decree for the sale of the whole of the 4% biswas, but thab
is the only decres which could be made in the previous suit, and,
so far as the 3% biswas share is concerned, Munna Lal must be
treated as if he was not a party to the previous suit. The princi-
. ple of the decision of the Caleutta High Court in Gérija Kania
Chakarbutiy v. Mohim Chandra Acharjyae (2) is applicable to-
the present case. There in a suit by a mortgagee the legal
representative of one of the mortgagors who had died was made
.o party as representing the mortgagor. A decree was obtained’
against him and the property was-sold. The auction purchaser
baving been resisted in obtaining possession of a portion  of the
property sold brought a suit for possession. In that suit the
representative of the mortgagor, who had been a party to the
previous suit, set' up an independent title to the property claimed..
(1) (1906) I.L. R., 83 Calo., 425, (2) (1945) 85 Indian Oases, 294, -
44
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It was held that he was not precluded from raising the question
of his title by reason of the previous decree passed against him,
In this case Munna Lal was a party to the suit as representing
the mortgagor in respect of a one biswa share. He could no

made a party as claiming paramount title to the remaining 3%
biswas. The fact of a decree having been passed against him as
representative of the mortgagors could not, upon the principle of
the ruling to which we have referred and on general principles,
preclude him from bringing a suit of bis own to try the question
of his title, and the court from granting a decree to him in
respect of the title which it has found to exist. In this view we
are of opinion that the appeal must fail. We accordingly dismiss

it with costs.
Appeal dismissed.

Before Justice Sir Pramada Charan Bunerji and Mr. Justice Abdul Raoof.
HINGU SINGH Axp orgers (Drrezyvpaxts) v. JHURI SINGH AND ormEers
{PrArNmprs) ANp RAMBAZ SINGH AxD oraErs (DEFENDANTS). %

Civil Procedure Code (1908), order IX, rules 8 and G—One plainliff out of six
present—Appearing plainiiff general atlormey for the others—Dismissal of
suit for want of proseoution——Dismissal on merits—Second suit on same
covusa of action barred.

On the date fixed for the hearing of a suil neither the defendants nor their
pleader appeared. The plaintiffs’ pleader also did not appeax, bub one of the
plaintifis was present, He was also the goeneral attorney of the other plaintiffs.
The coutt dismissed the suib for ¢ want of prosecution.” The plaintiffs applied
to have the dismissal set aside, bub their application was refused on the ground
that thelr remedy was by means of a separate suit. They consequently brought
a sceond suit claiming tho same reliefs as they had claimed in the former
snit. Held that, inasmuch as all the plaintiffs mugt be decmed to have been
present through the plaintiff who had appeared and was gencral attorney for
the non-appearing plaintiffs, the suit must be regarded as having been
dismissed on the merits, and not under order IX, rule 3, of tho Code of Civil
Procedure, and a second suit on the same cause of action was therefore barred.

TaE facts of this case are fully stated in the judgment of the
Court.

Dr. 8. M. Sulaiman, for the appellants,

Mr. M. L, Agarwala, for the respondents,

- Bangrj1 and ABDUL RaooF, JJ. :—This is a somewhat unfor-
tunate case. The facts which have given rise to it are as follows,

. . *First Appeal No, 113 of 1917, from an order of Shekhar Nath Banerji,
Suhordmabe Judge of Jaunpur, dated the 11th of June, 1917,



