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PRIVY COUNCIL.

SARODA PROSUNNO PAL anp avormzr (Prarwerrrs) o, SHAM
LAL PAL axp anorark (DEFENDANTS),

[On appeal from the High Comt at Calentta.]
Ewidence of title——Commission of pariition.

Under & Commission of partition issued by the Suprems Court, land in
Caleutta was apportioned among the members of a fawmily, and the gliot-
ments were confirmed by a final decree in 1825,

In this suit, brought in 1884, the plaintiff claimed, through one of the
family, a parcel ofland, by referenco to one of the allotments so made.
The defence, which was made by setting up a title through the widow of
him who received the allotment, was not proved ; but the correctuess of the
ares allotted was also in dispute, and the appellate Court excluded part
from the decree, made by the first Court for the whole.

It appeared to the Judicial Committce that thero was no ground for
assuming that the members of the family, who were parties to the parti-
tion suit, weve under any mistako as to the family property, or thaf there-
was any ervor, or want of due cave, on the part of the Commissioners of
partition, whose proceedings had Dbeen regular: nor had therc been any
adverso claim to any part of the allotled land., The first Court’s decree

was restored.

ArerAn from o decree (16th August 1888), of the High Court,
in part veversing a decree (20th March 1888) of the Cowrt in its
original jurisdiction,

In this suit, brought in 1884, the late plaintiff, Raichurn Pal,
whose executors were the present appellants, sued for possession
of 4 bighas 13 cottehs of land in Caleutts, to which he was
entitled through his nephew Khetter Chunder Pal, deceased in
1837, Piarimoni, widow of the latter, had been entitled to the
land for her widow’s estate during thé years intervening from
the death of her husband till she died in 1884. Through her the
defendants olaimed, alleging a mortgage made by her in 1867,
followed by a decree, and a judicial sale to them, whereby after-
waxds, aceording to them, the land became vested in the second

* Present : LoRDS Hosmouss, MaovseuTEN, and Hanwes, and Sim
R, Corem, ‘
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defendant, as benamidar for his father, tho first defendant, and
they also allegq,d a purchase by her of part out of her own mongy.

The plot had been apportioned to Khetter Chunder, who was
grandson of Roghoo Nath Tal, deceased in 1819, the estate of the
latter having been allotted in shaves to his descendants by a com-
mission of partition in the Supremes Court, confirmed by a final
decree in 1820, the parties taknig undisturbed possession, each
of his allotment. The defence was not established. The aven of
the plot that was, or should have been, allotted to Khetter Chunder
on the partition was, however, disputed, with the result that, in
thg' original jurisdiction, Trevervay, J., decreed the whole plot
claimed ; but the appellate Court’s judgment, delivered by WiLsox,
J. (Purusram, CJ., and Torruymss, J., concwring) veduoed
the arca decreed by 1 bigha 4 cottals.

On this appeal Mr. J. D. Mayne appeared for tho appellants,

The respondents did not appear. Their Lordships® judgment
was delivered by :—

Sz R. Couvcm.—On the 25th September 1822 a suit was
brought in the Supreme Court at Caloutta on the Equity side
by Issar Chunder Pal, one of the sons of Roghoo Nath Pal,
deceased, and Ihetter Chunder Pal, son and heir of Tarachand
Pal, deceased, another son of Roghoo Nath, against the other
members of their family, which was an undivided Hindu family,
to have the will of Roghoo Nath established and the provisions
theredf carried into effect, and to have a partition of the immove-
able estate of Roghoo Nath, subject to the provisions of his will.
On the 22nd April 1823, by an order of the Supreme Court,
Commissioners were appointed to make the partition, with power
to examine the parties and their witnesses on oath, and to compel
, the production of documents. On the 28th June 1825 the Com-
missioners made their report, and thereby certified that they had
ellotted to Khetter Chunder Pal, with other property, a portion
of tenanted ground in Dechee Entally, called Sontose’s garden,
containing by admeosurement about four bighas and thirteen
cottahs, and included within the boundary line coloursd green
in the map of the garden annexed fo the report. The map is
in existence. There is no doubt that Khetter Chunder’s allotment,
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as delineated on the rhap, does contain four highas and thirteen
oottahis, And there is no question as to tho exact position and
boundary line of that allotment.

Khettor Chunder died intestate, and without issus, in 1837,
leaving Piarimoni Dossee his solo widow and heiress. DIiarimoni
died in 1884, and thereupon Raichurn Pal became the heir of
Khetter Chunder, and entitled to his estate. In August 1835,
Raichurn Pal brought & suit in the High Cowrt, in its ordinary
original civil jurisdiction, against the respondents for possession
of four bighas thirteen cottahs of Sontose’s garden, as having been
allotted to Khetter Chunder by the decree in the partition suit.
The plaint alleged that, from the time of the deares down to vhe
time of his death, Khelter Chunder was in possession of the piece
of 1and so allotted to him, and that after his death Piarimoni had
possession for many years, and that the defondants were then
in possession. Besides relying on a Hindu widow’s power of
plienation in case of necessity, the written statement of Sham T.al,
the real defendant, denied that Roghoo Nath died possessed of
the four highas thirteen cotlahs, and alleged fhat within the
Jand the subject-motter of the suit mhout one bigha of land,
described inacourately in the conveyance and in a subsequent
pottah thetcof as sixteen cottabs, had been purchased by Piari-
moni with her own moneys from one Sheik Budooroodin under
5 bill of sale dated the 25th December 1834, .and never was part
of the estate of Roghoo Nath. The main defence failed. But
both Courts have dealt with the minor point suggested by sham
Lel. The learned Judges of the Court of Appeal, differing from
the Judge of Tirst Tnstance, have found or placed within Khetter
Chunder’s allotment Budooroodin’s sixteen cottahs, now developed
into one bigha four cottahs, In order to arrive at this result they
assume a blunder on the part of the Partition Commissioners, and
an adverse title to part of the allotment extinguished in 1834 by
Piarimoni’s purchase.

The defendant Sham Il derived his title to the premlsea
under a mortgage granted by Piarimoni to one Lokenath on
the 7th August 1867. The mortgage deed iz in English form.

" Tt contains two important recitals. In the first place it recites

that Khetter Chunder “ was in his lifetime and et the time of his
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death seized and posscssed” among other property of the four
bighas and 13 cottahs, formerly called Sontose’s garden. That is
the piece of land allotted to Khetter Chunder on the partition.
Then it recites Budooroodin’s conveyancs of the 16 cotlahs. They
are described as “adjoining to the said piece or parcel of land
measuring four bighas and 18 cottahs hereinbefore mentioned,
and forming together one entire piece or parcel of land measuring
five bighas and nine cottahs.” The deed procceds to convey to
Lokenath by way of mortgage among other property “all that
piece or parcel of land . . . measuring five bighas and nine
chittacks or thereabouts,” describing it by its obuttals. Now the
first observation which arises in reference to this deed is this:—
It is dircetly at variance with the nllegations of the principal
defendant in his written statement. The defendant alleges that
the 16 cottahs conveyed to Piarimoni by Budooroodin were within
the ambit of the four bighas and 13 cottahs allotted to Ihetter
Chunder. 'The mortgage deed shows that they were two distinet
properties, adjoining but not intermized. In the next place it is
to be observed that in 1868, when Raichurn Pal brought a suit
agninst Piarimoni and Lokenath to impeach Piarimoni’s dealings
with her husband’s estate, Lokenath put in a defence on oath, in
which he stated thet from the title-deeds in his possession lio
believed that the four bighas and thirteen cottals, with certain
house property, did helong to Ihetter CLunder in his lifetime, but
he alleged that the rest of the property in the mortgage was held
undera different title. e said he was not bound to disclose bis
title to it, and therefore he objected to produce the mortgage
deed. He added that on the occasion of the mortgage the title to
the property was investigated by his attorney. Nothing could
- show more plainly that the theory on which the judgment under
appeal proceeds had not been invented in the year 1868.

Lokenath, suing on his mortgage, obtained a decree for sale in
‘default of payment of the amount due. The land in mortgage
was sold under the decres on the 19th February 1870, It was
-bought by one Modoosoodun Dutt. Un the 1st December 1877
Modoosoodun Dutt became insolvent. Idis property was put
up for sale in lots by the Official Assignes. At the auction the
defendant Sham Lal in the name of his son, the co-defendani,
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bought Lot 2. Lot 2 was conveyed to him by deed dated the 4th
August 1880. On examining this deed it seems olear that Lot 2
is the piece of land allotted to Khetter Chunder Pal on the
partition, diwinished slightly in extent by some encroachments
which ave noted by Mr. Cantwell, who surveyed the property on
hohalf of the plamtiff in 1888. Lot 2 is described as'* contain-
ing by estimation four bighas and three chittacks, nnd 13 square
feet, more or less.”” The record is silent as to tho other lots, among
which Budooroodin’s 16 cottabs if they exist might not improbably
be found. But it would, in their Lordships’ opinion, be an un-
profitable task to enquire what has become of these 16 cottahs,
and what is their precise situation. The plaintiff does not claim
them. The defendant Sham Lal has not connected himself with
them by any document of title or anything that can be deseribed
08 evidence,

Under these civoumstonces, Mr. Justice Trevelyan, who heard
the case in the first instance, was “ satisfied thet the land in
dispute belonged—the whole of it—to Khetter Chunder Pal,”

and he made a decree to the effect that possession of the premises
should be delivered to the plaintiff.

The defendant Sham TLal appesled to the ITigh Court in its

_appellate jurisdiction. The learned Judges who heard the appeal

have modificd the decres of the Lower Court by excluding from
it one bigha and four cottohs, as representing Dudooroodin’s
16 cottahs, measured off in a position determined apparcntly by
mere guesswork.

Their Lordships are of opinion that that there is no ground
{or assuming that the members of Roghoo Nath’s family, who
were parties to the suif for partition, were under any mistake as
to the property which belonged to their father, or that there was
any error or want of due care on the part of the Commissioners
(whose proceedings appear to their Lordships to have been
perfectly regular), or that thero was ever any adverse claim to any
part of the land allotted to Khetter Chunder Pal.

Their Lordships think the titlo of the plaintiff to the land -
claimed in the plaint was proved, and they will humbly advise
Her Majesty to affirm the decree of Mr. Justice Trevelyan, to
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reverse the decree of the Appellate Cowrt, and to order the appeal 1592
to it to be dismissed with costs. The rospondent, Sham Lal ~ g,z o

Pal, will pay the costs of this appeal. 1'111?‘-’”0
Appeal allowed. o
y Swair Lax
Solicitors for the appellant : Messts. Wrentuore § Swinkoe. Par.
¢. B.

FULL BENCH.

»Before Sir W. CQomer Petheram, Inight, Chisf Justive, Mr. Jusiiec
Prinsep, Mr, Justice Trevelyan, Mr. Justice Ghose, and Mr, Justice
Ameer Al )
MAKHAN LAL PAL (Poarwmrr) » BUNKU BEHARI GHOSE 4383;32 1
AND ANOTHER (DIFENDANTS)® g
Transfer of Property det (IV of 1882) s 64, para. §—Dransfer of Pro-
perty Act Amendment Act (111 of 1888), s. 8.—Immoveuble property of value
less than one hundred rupees, transfer of —Suit by purchaser for POSSESSLOn
when vendor is out of possession.

The transfer by sale of tangible immovenble property of a value less
than one hundred rupees can be effected only by one of the two modes
mentioned in section 64, paragraph 3 of the Transfer of Pruperty Act,
iz, by a registered instrument or by delivery of possession.

Ehatu Bibi v. Madhuram Barsick (1) overruled.

Tuis case was referred to a Full Bench by Prinszr and
Bawersne, JJ. The facts sufficiently appear from the following
order of reference :-—

¢ The plaintiff sucs to recover certain land in the possession of
defendant No. 1. It has been found that defendant No. 1
conveyed to defendant No. 2 by an unregistered instrument; that
defendant No. 2 conveyed to the plaintiff by a registered instru-
ment, and that defendant No. 1 has, notwithstanding this transac.
tion, remained i in possession.

* Appeal from Appellate Decree No. 842 of 1891, against the decree
of Ps W. Badcock, Hsq., District Judge of Burdwan, dated the 17th
" March 189, affirming the decree of Babu Monmoth Nath Chatberji, First
Mumsiff of Katwa, dated the 6th Febroary 1850.

(1) L L. B, 16 Cale., 622,



