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they would have utterly refused to recognize him aud would have 
called Rikhi Lai to account for such an irregularity. Then 
further, my attention was called to what was argued, how far the 
sum of Es, 5-10-0 taken under the circumstances stated would 
come at all under the crime of embezzlement. It was not pro
perty of the East Indian Eailway Company; it was repudiated 
as not being their property, and whatever may have been the 
offence committed in respect of that Rs. 5-10-0 it was not the 
offence of embezzlement. The joint trial under the circumstances 
was illegal. I quash it and set aside the convictions and sentences. 
Karim-ud-din must be released.

Gonviction set aside.

E m p e r o s
V.

K a r iM.-DD-
BIH,
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Before Mr. Justice Figpott.
EM PEROR V. AMIR HASAN "EHAN.*

Aot (L oca l) No. I I  of 1916 (U nited Provinces Municipalities d.ci)^ section 
307— Disobedience to notioa lawfully issued by a. Municipal Board— Eecur' 
Ting fin e— Procedure necessary to imjiosition of daily fina,
A Magistrate convicting an accused person of an. ofience under seotiou 

307(6) of the Unitod Provmces Municipalities Aot, 1916, cannot, by the samQ 
order, futthet sentence him to a recurring fine in the event of non-compliancQ 
with the order of the Board.

The liability to m daily fine in the event of a oonfcinuing broach has been 
imposed by the Legislature in order that a person contumaciously disobeying 
an order lawfully issued by a Municipal Board may not claim to have purged 
his oSenoe once and for all by payment of the fine imposed upon him  for 
neglect or refusal to comply with the said order. The liability will require to 
be enforced, aa often as the Municipal Board may consider neoessaryj by the 
institution of a second prosecution, in -which the questiona for consideration will 
be, how many days have elapsed from the date of the first eonviotion under the 
same fieotion during which the ofiender is proved to have persisted in  the 
offence, and, secondly, the appropriate amount of daily fine to be imposed 
under the oircumstanoes of the cage, subject to the maximum prescribed.

T h is  was a reference made by the Sessions Judge of Cawnpore.
The facts of the case are fully set forth in the judgment of 

the Court.
Babu Sital Prasad Ohosh, for the applicant.
The Assistant Government Advocate (Mr. R. Maloomson), 

for the Crown,
PiGGOTT, J.— The learned Sessions Judge of Cawnpore has refer

red to this Conrt in revision two orders passed by a Magistrate
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of the first class aubordinate to him in conneotioh with 
certain prolonged proceedings whi :h have been going on between 

E m p e r o e  Manicipal Board of Fatehpur and a gentleman of the name of 
A m ir  H a s a n  Munshi Amir Hasan Khan, who, I  understand, is a mem’ er of the 

legal profession for something more than one and a half years past. 
On the 8th of January, 1917, it was proved against the said Amir 
Hasan Khan that he had failed to comply with a notice directing 
him to execute a certain work in respect of certain property, 
namely, a drain, about which there was some contention between 
him and the Municipal Board. Under section 307, clause (6), of the 
United Provinces MunicipaliLies Act, which came into force on the 
1st of July, 1916, Munshi Amir Hasan Khan waw liable to a fine 
which might extnnd to Rs 500, and in case of a continuing breach, 
he was liable to a further fine which might extend to Rs. 6 for 
every day after the date of the first conviction during whic:h it 
might be provi^d against him Uiat he had persisted in the offence, 
The trying Magistrate impo.^ed the almost no mi mil fine of Rs. 5 ; 
but instead of contenting himself with warning the accused of the 
further liability which would attach to him from ihe date o f  this 
conviction, he purported by this very order of the 8th of January, 
19.7, to direct Munshi Amir Hasan Khan to pay a further fine of 
Re. 1 per diem from the 9th of January, 1917, until the notice 
issued by the M-unicipal Board, in respect of the drain in question 
should be satisfactorily complied with. As the learned Sessions 
Judge has pointed out, the latter portion of this order is illegal. 
The liability to a daily fine in the event of a continuing breach has 
been imposed by the Legislature in order that a parson contumaci
ously disobeying an order lawfully issued by a Municipal Board 
may not claim to have purged his oifence once and for all by pay
ment of the fine imposed upon him for neglect or refusal to comply 
with the said order. The liability will require to be enforced, as 
often as the Municipal Board may consider necessary, by institution 
of a second prosecution, in which the questibns for consideration 
will be, how many days have elapsed from the date of the first 
conviction under the same section during which the offender is 
proved to have persisted in the offence, and, secondly, the appro-- 
priate amount of the daily fine to be imposed und.er the circum- 
jtftn^es of th© case, subject to the prescribed maximum of Rs. 5 per



diem. To begin with, therefore, I  must accept the reference of the 
learned Sessions Judge with regard to the order of the 8th of 
January, 917. The following words will be deleted from the v. 
said ()rder, namelys "  and aLso from to-morrow to a further fine of 
Re. 1 per diem till the arch in question is removed.”

The next question which I have to oonsider is an order passed 
by the same Magistrate on the 23rd of November, 1917. The 
matter was' laid before this Magistrate in the form of a simple ap
plication asking him to enforce that portion of tbe order of the 8th 
of January, 1917, which I  have felt it my duty to set aside. The 
Magistrate has as a matter of fact inquired into one of the two 
questions which I  have suggested above as essential in the event 
of a further prose.'sution in respect of a continuing breach. He has 
considered carefully how ma,.y days had elapsed since the order 
of tbe 8th of Jaauiry, 1917, during which -̂ uashi A.mir Hasan 
Khan was proved to have porbisted in his disobedience to the 
order of the Municipal Board. He has not, however, made any 
attempt to form an independent wpinion as to the gravity of tbe 
offence committed, as to the excuses which might be o{fered (and 
which apparently were offured) for the conduct of the accused, 
and as to the amount of the daily fine the imposition of which 
would satisfy the ends of justice. I am gratified to find, and it is 
one of the few circumdtances in connection with my examination 
of this record which is c.ilculated to aiford any satisfaction, 
that 'ohe Magistrate has come to the conclusion that compliance 
has now been made with the notice issued by the Municipil Board: 
he has held that such compliance was made, according to one 
part of his order, on the 7th of September, 1917, but according 
to another part of the same order, on the 17th of September, 1917. 
Further, I  find that Munshi Amir Hasan Khan has admitted 
liability to a certain extent. He has made practical acknowledg
ment of his error by paying a sum of Es. 139 in the way of a fine ' 
for his continuing breach of the notice issued to him. It  is quite 
possible that, if the Magistrate who inquired into this matter had 
felt himself at liberty to exercise his discretion in the same, he 
might have fixed the amount of the daily fine at a sum which would 
have made this payment ofEs. 139 sufficient to clear the accused 
person from liability. While, therefore, I  should have been
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reluctant to interfere upon a merely technical ground with the pro* 
ceedings resulting in. the order of the 23rd of November, 1917, 

E m pek oe  I  thought that everything which an accused person in a pro-
Amib H a s a n  cgeding taken in lOcipGcL of a  continuiDg breach under section 307, 

clause (6), ox the Local Municipaliti^H Acb, was entitled to have 
inquired into and considered had bcun as a matter of facb so 
inquired into and taken into consideration by the Magistrate, I 
think that this order of the 23rd of November, 1917 is open to 
objection in substance as well as in form. I  set it aside accord
ingly. The sum of Rs. 102 required under the terms of this 
order to be paid by the accused Munshi Amir Hasan Khan, if 
paid, will be refunded.

It) will be ohaorved that, while accepting the rest of the refer
ence made by the learned Sessions Judge, I have passed no order 
directing any refund in respcct of the sum of Rs. 139 paid by 
Munshi Amir Hasan Khan prior to the order of the 23rd of 
November, 1917. No doubt that payment was actually made in 
compliance with that portion of the order of the 8th of January, 
1917» which I have set aside as inoperative ; but a liability to a 
fine for a continuing breach attached to Munshi Amir Hasan Khan 
under the provisions of the statute itself, independently altogether 
of the above order, He has virbually assessed his own liability at 
Rs. 139, and I  can see no reason why this should not be accepted. 
At any rate I pass no order of re-payment in respect of this sum 
of Rs. 139. Let the record be returned.

Record returned.
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1918 Bejore Sir JSmry Bichards, KnigU, Chief Justice^ and Mr,Justice Tudball.
Ajpril,l9^ OH ABBA J SINGH a n d  o t u BHB ( P l a i h t i i ’ I ’s ) u. MAHE8H NARAIN

----------------- - SINGH AND OTHEES {OBMHDAKTS).* V
JSr6'6'm’jat%on-~Furchases made by vendee on d iffm n t dates--SuU to p n -  

erupt first sale — Vendee claiming to be co-sharer in virtm  of
second ^ u roh a seS iiit no t maintainabU.

Q}he defendant pttrclxased stares in a village on two diffeEont dates. 
DJhe plaintiff sued to pre-empt the earlier sale, but no suit was brought

* Segond Appeal No. 1629 of X9l7j from  a dooree of BhekhaK Nath Banerjf, 
Subordinate Judge of Jaunpur, dated tho 31st of July, 1917, confirming 
a deoree of the Munsif of Jaunpur, dated the 28th of April, 1916,


