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Before Justice 3ir George Enow.
EMPERO®R v, KARIM.UD-DIN.#
det No, XLV of 1860 (Indisn Penal Coda), ceclion 408Embezclement as o
elorke or servant—dlizjoindsr of elarges.

A statioz mester on the BEast Tandisn Railway, under an arrengement
with the Cempany, received 2 fived allowanee in respect of the marking, loading
and unloading work ab his station and used to engage his own men for that
purpose. Ono of such men, engaged asa mariksmsn, was first allowed fo
keep certain rogisters, which it was the duty of the station master to main-
tain, and next allowed to receive cagsh paymeonts and make entries in the eash
register. Whilst so employed, he reveived a tum of Bs, 5-10-0 as an overcharge’
or demurrage in respech of certain goods which passed through his hands, and
appropriated the same. To this sum, however, the Railway Company made
no claim. He was also alleged to have rccoived and appropriated to his own
usge two obher sums of money under somewhat similar circumsbances, In
respect of thege three sums he was fried amd convicted on three counts
under section 408 of the Indian Penal Code. .

Hgld, the offence, if any, committed with regard to the sumof Rs, §-10
did not fall within seotion 408 atall, and, this being so, ths joinder of the three
charges in one trial was illegal.

THE facts of this case were as follows :—

One Raghunath Prasad, station master of Sirathu station on
the East Indian Railway, had entered into an arrangement with the
Railway authorities, under which he employed his ocwn men to do
the marking, loading and unloading work at the station. The
station master got a certain allowance for the performance of this
work, and himself paid the men engaged by him. The accused
Karim-ud-din had been engaged by him as a marksman, whose
duties were to mark the packages received at the station. Raghu-
nath Prasad, however, got or allowed Karim-ud-din to write
certain registers which the station master should have kept him-
self. Raghunath Prasad went en leave and was succeeded by
Rikhi Lal, who allowed Karim-ud-din to receive the cash pay-
ments and to nake the entries in the cash register. It did nop
appear that the Railway authorities had ever sanctioned, or were
even aware of, this state of things,

The allegation against Karim-ud-din was that he demanded
an over-charge of Rs. 5-10-0 from one Babu Lal, in respect of
goods consigned and appropriated the money himself, and that he
also misappropriated two other sums received by him from other
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consignees of goods. He was charged with three offences under
section 408 of the Indian Penal Code in respect of these three
sums and was tried at one trial for them., He was convicted and
sentenced to six months’ rigorous imprisonment on each count.
On appeal, the Sessions Judge affirmed the conviction, but reduced
the sentence to four months on each count. The accused applied
in revision to the High Court.

Babu Piari Lal Banerji, for the applicant :—

The charge with respect to the firss item of Rs. 5-10-0 could not
possibly constitute anoffence undersection 408 of the Indian Penal
Code. The money which Babu Lal, the consignee, was made to
pay, over and above the correct amount due, was not money due
to the Railway Company. The Railway Company denied Babu
Lal’s liahility to pay the excess demanded, and repudiited the
demand and the realization made by the accused. The money,
therefore, was not money belonging to or due to the Railway
Company, nor had 1t ever come into their hands. It could not,
therefore, be said that the accused was entrusted with the money .
and thet he misappropriated iv. The case of Queen-Empress v,
Imdad Khom (1) is instructive in conneetion with this point.
The offence, if any, in respect of the first item, was that of cheating
and it was brought in under section 408, Indian Penul Code, to
allow of & joint trial. The trial was, therefore, illegal. Further,
the accused was merely a servant of Raghunath Prasad or of
Rikhi Lal, and was not a “clerk or servant”* of the Railway
Company, nor was he “entrusted insuch capacity” with pro.
perty ; consequently, he could not be convicted under section 408 .
of the Indian Penal Code. The Railway Company had never
authorized the entrusting of cash to the accused.

- The Assistant Government Advocate (Mr. R. Malcomson), for
the Crown :—

Although the Railway. Company may not have actually
engaged the acoused as its servaut. he was, in actual fact, acting
in that capacity and using his position as such servant to obtain
the money. Having chosen to take upon himself the position
.and responsibilities of a clerk of the Railway Company, and as
“#uch to get hold of the money, he cannot repudiate that position.

(1) 2886) L. L R.. 8 all.. 120,
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* He received the excess amouat on behalf of the Railway Company
and he is accountable to the Company for it. His appropriation
of the money to his own usc is, therefore, criminal misappro-

priation. He cannot be allowed to say that, notwithstanding his

actual performance of the duties and responsibilities of a clerk in
the employment of the Railway, and the recognition by the
general public of such performance, he was in reality not such a
clerk, as he had not heen duly appointed. I rely on the case of
Queen-Empress v. Parmeshar Dat (1).

Babu Piari Lal Banerji, in reply 1—

That case deals with a “ puhlic servant,” which expression is
specially defined in section 21 of the Indian Peual Code, and
expressly includes every pzrson ** who isin actual possession of the
situation of a public servant, whatever legal defect there may be
in his right to hold that situation.”

Knox, J,—Karim-ud-din has been convicted of three offences,
each offence under section 408 of the Indian Penal Code, and
has been sentenced tosix months’ rigorous imprisonment on each
offence, the sentences to run consecutively. Itappears from the
record and the arguments address:d to me that station masterson
the East Indian Railway get some kind of allowance from the
Railway in return for goods despatched by the Railway to be
marked and loaded or otherwise handled. The station master
Raghunath Prasad appointed Karim-ud-din and gave him Rs. 10
a month for doing this work, There was no contract of any kind
between the East Indian Railway Company and Karim-ud-din.
Raghunath Pragad appears to have made or permitted Karim-ud-
din to write a number of Railway registers, Itis not for a moment
asserted that the East Indian Railway Company sanctioned this
allotment of work to Karim-ud-din or were in any way cognizant
of it. Raghunath Prasad took leave and was succeeded by one
Rikhi Lal. Rikhi Lal appears to have gone a step further than

Raghunath Prasad in employing Karim-ud-din on this kind of

work and to have given him the cash registers to write up. The

regult, or alleged result, of these proceedings was thab certain

_{tems of money disappeared. The accused was charged with
- embezzling three separatv different items, The nature of these
© (1) (1886) L L. R, 8 All, 201,
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1temns is somewhat different. The first ibem is an item of Rs. 5-10-0,
The prosecution alloge that this was an over-charge upon
certain goods consigned through the East Indian Railway to one
Sat Narain, Sab Narain appears to have paid the sum under
protest, and to have written to the Railway Company on the point.
The item was represented in a lebter, the wriling of which is
traced to the accused, bubt the signature on the writing is that
of Rikhi Lal, The money never came into the hands of
the East Indian Railway Company. It was deseribed as a demur-
rage charge, while T understand thdt the Railway have never put
it forward as money due to them either on account of goods con-
signed or of demurrage thercon. The other two items are of the
same description, but for the purpose of this revision I need not go
into them, The contention raised before me is that with reference
to the first item no offence coming within section 408 of the Indian
Penal Code has been proved and the trial of the accused for the
three offences under section 408 of the Indian Penal Code is
illegal, a joint trial of the three items not being allowable by law.
It is really round this first charge that the argument in revision
centres. I acoept the plea that, even if the ficts be considered
proved, the first is not an offence which falls within section 408 of
the Indian Penal Code. Karim-ud-din was neither clerk nor
servant of the Railway Company, he wasnot employed asaclerk or
servant of theirs, and not buing so he could nob be enbrusted in
such eapacity with this sum of Rs. 5-10-0. Ifis contended before
me that Karim-ud-din having chosen to take upon himnself the
duties and responsibilities of a clerk of the Kast Indian Railway
Company, must be regarded as a clerk and cannot afterwards say
that he is not such a clerk, and my attention was called to the
case of Queen-Ewmpress v. Parmeshar Dot (1). There is, how-
ever, an important difference in the case cited and the present
case. Parmeshar Dat was recognized by the authoritics as filling
the position of a public servant, There was no such recognition
in this case, nor can I suppose that there would ever have heen
sucha recognition. The probabilities are that, if the attention of
the Hast Indian Railway Corapany had been called to the fact th at
this marksman was posting up registers and receiving moneys,
(1) (1886) L L. B., 8 All, 201.
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they would have utterly refused to recognize him and would have
called Rikhi Lal to account for such an irregularity. Then
further, my attention was called to what was argued, how far the
sum of Rs, 5-10-0 taken under the circumstances stated would
come abt all under the crime of embezzlement. It was not pro-
perty of the East Indian Railway Company; it was repudiated
ag not being their property, and whatever may have been the
offence committed in respect of that Rs. 5-10-0 it was not the
offence of embezzlement, The joint trial under the circumstances
wag illegal. I quash it and set aside the convietions and sentences,
Karim-ud-din must be released.
Conviction set aside.

Bsfore Mr, Justice Piggott,
EMPEROR v. AMIR HASAN KHAN.*
det (Local) No. II of 1918 (United Provinees Municipalities det), section
307—Dizobedionce to notiss lawfully issued by a Municipal Board— Becur-
ring fine—Procedure necessary to imposition of daily fins,

A Magistrate cenvicting an accused person of an offence under seotion
807(d) of the United Provinoces Municipalities Aot, 1916, cannot, by the same
order, further sentence him to a recurring fine in the event of non-compliance
with the order of the Board.

The liability to & daily fine in the evenb of a conbinuing breach has been
imposed by the Legislature in order that a person ocontumaciously discbeying
an order lawfully issued by a Municipal Board may not claim to have purged
his offence once and for all by payment of the fine imposed upon him for
nogleot or refusal to comply with the said ordex, The liability will require to
be enforoed, s offen as the Municipal Board may consider necessary, by the
ingtitution of a second prosecution, in which the guestions for sonsideration will
be, how many days have elapsed from the date of the firat conviction under the
same section during which the offender is proved to have persisted in the
offence, and, secondly, the appropriate amount of daily fine to be impored
under the circumstances of the case, subject to the maximum preseribed,

THI8 was a reference made by the Sessions Judge of Cawnpore,

The facts of the case are fully set forth in the judgment of
the Court. .

Babu Sital Prasad Ghosh, for the applicant,

The Assistant Government Advocate (Mr. R. Malcomson),
for the Crown,

Pracort, J.—The learned Sessions Judge of Cawnpore has refer-

red to this Conrt in revision two orders passed by a Magistrate
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