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Befare Sir Heny Richards, Knight, Chisf Justice, and Justige Sir Pramada
Charan Banerii.
BURAJ BHAN (Dsrexnpixt) v. HASHMI BEGAM a¥p oTHERS
(Pratwrrers) axn MUHAMMAD TAWAKKUL BUSATN
A¥D AVOTHER (DEFENDANTA). ¥

det Wo. IX of 1872 (Tndian Contrast Aet), seetioh 70-~8ale ~Speoifiod sum left
with ysndees for- payment to mortgagess of property other than the
subjeot of the sale—Intérest paid by pu-chasirs in addition o gpeeifled
sum—@Gratuitons payment.

On the sale of cortain immovabla pronsrty of large value it was agrsed
batween the parties that a speoified portisn of the purohage money sheuld, in.
stead of being paid to the vendors direetly, be paid on their behalf to a cortain
mortgagae who held a mortgage over property of the vendors other than the
gnbject of thegale. Owing tos delay in the registration of the sale-deed, which
wag oatead by the aetion of the venlors, the purohasers did not immediately
pay the stipulated sum to the morigagaes, and when they did ocome to tender
it, the mortgages rafused to accept it™ypm the ground that by that time a
turther sum had fallen due ag interest, The purchasers thereupon paid tha
furthar amount claimed, Subgequently the vendors sued the purchagers for
the balance of the purchase money remszining unmpaii, and the purchaserg
claimed o set off against the wnpaid purchase money the sum which they

had paid as interast, ag above desoribed.
Held that the purchasers wera not entitled to the set-off olaimad,

a3 the payment of interest was in excess of the sum stipulated to be paid
to the mortgagee and was in the circumstancss a purely gratuitous pays

ment.
Our of the amount of eonsideration for a sale the vendors left

with the vendee a sum of Rs. 8,150 for payment to a certain
person in respeet ofa mortgage held by him over certain property
of the vendors which was other than the property comprised
in the sale. After the sale the vendors threw some diffculties
in the way of registering the sale-deed. Eventually when the
sale-deed was registered the vendee offered the Rs, 8,150 to the
morbgages, who refused to take it, on the ground that the money
wag insuficient, ag a further sum of Rs. 749 odd had acerued
due by way of interest in the meantime, It was alleged by the
vendee that he pail the mortgageo this further sum of Rs. 749
as well. The vendors sued the vendee for recovery of an
unpaid portion of the purchagse money, and the vendee claimed

* Second Appoal No. 299 of 1916, from a deores of ¥. C. Allan, Distriot
Juige of Moralabad, dated the 10th of Septeraber, 1915, eonfirming a decree
of Ram Chandrs Sakqena, Additional Subordinate Judge of Moradabad, dated

tho 29th of April, 1915.
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credit for this sum of Rs, 749, Both the courts below refused to
allow the set-off claimed, The defendant vendee appealed to the
High Court. ‘

Pandit Kailas Nath Katju (for the Hon’ble Dr. Tej Bahadur
Sapru), for the appellant:—

The appellant is entitled to be re-imbursed for having paid
the amount in question, Section 70 of the Contract Act applies
to the case, The payment was not made gratuitously, and the
plaintiffshave benefited by it. Ia the circumstances of the case,
the payment must be deemed to have been made ‘‘lawfully”
within the meaning of section 70, The meaning of that expression
hasbeen explained in the case of Chedi Lal v, Bhagwan Das (1),

- It was at the express request of the vendors that the vendee was

to pay, and did pay, the mortgagee the sum of Rs, 8,150, which wag
caleulated to discharge in full the amount thendue on the mort-
gage. There can be no question that the payment of Rs. 8,150 was
a “lawful” payment. The further sum of Rs. 749 was a naturaland
necessary addition to the original amount, brought about by the
accumulation of interest during the period of delay in making
the payment. Had this delay been the fault of the appellant, the
case might be different ; but the plainsiffs, and not the appellant,
were to blame for the delay. The payment of the additional
sum of Rs. 749 by the appellant was a direct and natural corol-
lary to his obligation to pay the Rs, 8,150, If the sale-deced had
not directed the vendee to pay any sum to the creditor, and the
vendee had of his own accord paid him, no doubt, that would
have been a clearly gratuitous payment, Here, it Is submitted,
the payments of the two amounts are correlated, and they stand
on the same footing, The vendors’ direction to pay the sum of
Rs. 8,150 justified by implication the reasonable inference that
for the payment of the further necessary sum the vendee was
entitled to look for compensation to the vendors, for whose
benefit the payment was made. The intention of the parties
obviously was that the mortgage was to be tully paid off,

The plaintiffs are seeking relief from the court, and they
must do equity: see observations in the case of Ram ZTuhul
Singh v.Biseswar Lall Sahoo (2).

(1) (1688) I L, B, 12 AlL, 284 (248), (2) (1876) L, K., 81 A, 153
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Dr. 8. M. Sulaiman, for the respondents, was called upon
only on the question of costs, .

RicrarDps, C, J., and BaNERJI, J, :—The point which arisesin
this appeal is as follows. Certain immovable property was sold
for a considerable sum of moriey. In the sale-deed the considera-
tion is stated to have been received in a certain way (as per
details at the foot of the deed). According to this detail the
vendee was to retain a sum of Rs. 8,150 for payment to a certain
creditor of the vendors who had a mortgage upon other property
belonging tc the vendors, and, which was no part of the property
sold to the vendee, Some delay seems to have taken placein the
registration of the deed and, as a consequence, the vendee alleges
that he did not pay the Rs. 8,150, Eventually, when he succeed-
ed in getting the sale-deed registercd, he went to the creditor
and offered him the Rs. 8,150, which the creditor refused to
receive because further interest had in the meantime accrued,
amounting to the sum of Rs. 749 or thereabouts. The present
suit was insiituted by the plaintiffs to recover a portion of the
purchase-money which they alleged had not been paid. The de-
fendant admitted that a portion of the purchase-money had not heen
paid, but he claimed credit as against the amount that remained
unpaid for the sum of Rs, 749 interest, which he alleged he had
paid the creditor of the vendors. Both the courts below held
that, assuming that the defendant had paid the creditor the extra
sum of Rs, 749 for the interest which had acerued, he could not

plead this as a set-off against the plaintiff’s claim for the unpaid

purchase-money, upon the ground that there was no obligation on
the vendee o pay any money to the creditor except the Rs, 8,150
which had been left with him by the vendors, In second
appeal to this Court it has been urged that the view taken by
the courts below,was incorrect, and section 70 of the Contract Act
is relied upon. That section provides that * Where a person
lawfully does anything for another person, or delivers anything
to him, not intendiug to do so gratuitously, and such other person
enjoys the benefit thereof, the latter is bound to make compensa-
tion to the former in respect of or to restore the thing so done or
delivered.” We donot think that this section applies to the

umstances of the present cace. It was admitted at the lar

42

1918

SURAT BHAN
9.
Hasam
Bream.



1018

Buras BHAR
.
Hasnur

_ Braaw.

1918
April, 11,

558 THE INDIAN LAW REPORTS, [voL. xL,

that if the sale-deed had been silent about payment to the creditor
of the vendors and that the vendee of his own motion bhad paid off -
the creditor, he conld not have pleaded such payment as a set-off
against the purchase-money. We think that exactly the same
reasoning applies to the presunt’ ease. According to the sale-
deed the only sum which the vendce was requested to retain
out of the purchase-moncy and pay to the creditor was the sum
of BRs. 8,150. The payment of the halance was a payment
gratuitously made. We have already pointed out that the pro-
perty morigaged to secure the sum due to the ereditors was
no part of the property sold. It may be, of course, that
the plaintiffs have benefited by the payment to the creditor, but
this by itself is no sufficicut groumd to entitle the defendant
to set it off against the plaintiti’s claim. We dismiss the appual
with costs.

Appeal dismissed.

Before Mr. Justice Piggott and Mr, Fustice Walik.
RADHE SHIAM (Prarmmtivr) ». BELUARI LAL (DErexpinr)®
Aot No. IX of 1872 (Indian Conivaot Aot ), sestivn 68 ~ Minor—Mine: ity sucoesss
fully pleaded as ‘e defence fo a suit~Dicallowance of costswmdppoal—

Competence of appellate court to interfers wiih the discretion of the oaurt

below a1 to allolment of casts,

Where the Judge has given hig reasons and all the circumstances are
before the Court of Appeal, the Court of Appeal oan, if satisfled that the
Judge's disoretion has nob been judicially exercised, intorfero with it and muke
the order whigh the oourt below ought Lo haye made.

It is no ground for giving coste against a sucoessful defendant that the
defendant plended that he was & minor at the timo when the transaclion upon
which the suit was based was entergd into, there being nothing to suggest
that the plaintiff had been misled ag to the renl age of the delendant by any
sotion or statement on the part of the latter.

Tag plaintift sued the defendant upon a mortgage bound, for
sale of the property comprised therein, The defendant pleaded
that he was a minor at the time when the bond was executed,’
and he succeeded in that plea. The suit was dismissed. Never-
theless, the court refused to allow the defendant his costs on
the ground that the defendant was * mostly responsible for the

- litigation.”  The plaintiff appealed to the High Court against

.‘*First Appeal No, 288 of 1915, from a deotce of Gokal Prasad, Subotdinate
Judge of Allahabad, dated the 80th of September, 1915,



