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Before Sir Eenry Bichards, KniqM, Chief Justice, and /usUoe Sir Pramada 1918
Chamn JBanerji, Ajpril, lO.

MUHAMMAD ILTIFAT HUSAIN (Decbee-holdes), v ,  ALIM-UN-NISSA
B I B I  k m  QTHESS (JUDGMBHI-DEBTOES).’*

QivU Procedure Gods (1908), order XXXIV, ruk &--Ap^Ucaiion for decree over 
against the mortgagor—Limitation—Act No. IX  of 1908 [Indian Limitation 
dci), schedule 1, article 181.
An  application for a decree uQcler tlie proviaioBS of order XXX IV , rule 6, 

of the Code oi Civil Procedure is not an application for the execution of the 
original decree lor sale, tmt is aa application in the original suit for a new 
decree. Buch an application is governed as to limitation by article I 8l o| 
eohedule J, to tne Indiaxi Limitatiou Act, ItJQS, and must be made within 
three years fiom the du,te when the right to apply accrued, BiJiariLalv,
Bisheshar Dayal (1 ) referred to.

T ele facts of this case were as follows;—
A decree^ for sale on a mortgage was passed in February,

1906, the mortgaged property consisting of two villages. The 
mortgagee became entitled to the equity of redemption in one 
of the villages, with the result that the two interests, that is, 
the interest of the mortgagee and the interest of the mortgagor,
Tested in one person. The mortgage, therefore, beoame 
discharged to the^^extent of the_^_value of the property acquired 
by the mortgagee, In the year 1911 .the other village was put 
u p  to sale and purchased by the decree-holder. The sale pro­
ceeds being insufficient to satisfy the decree, the decree-holder in 
1913, made an application for a personal decree under order 
X X X IV , rule 6, of the Code of Civil Procedure, but this proved 
infructuous, In 1916, the present application was made, but 
was dismissed as, barred by limitation. ^The decree-hblder 
appealed  to the Pistrict Judge, but his appeal was dismissed^and 
the order of the Subordinate Judge confirmedj The deoree- 
holdcr thereupon appealed.to the High Court,

Maulvi Iqbal Ahmad and Maulvi Mukhtar A^hmadi for the 
appellant.

® Second Appeal No. 206 of 1817, from a decree of W . T. M. "Wiightj 
District Judge of BudauHj dated the 22nd of Septemher, 1916, confirmiQfa 
decree ol Kshirod Gopal Banerji, Suhordinate Judge of Enaaim^ dated the 
29tJa of Jannaiy, 1916,
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Mr. S, ffaidar, and Mr. Muhammad Yusuf, for the 

respondent.
Richards, 0. 3., and BakerJi, J. :— This appeal arises out 

of an application under order X X X IV , rule 6. This rule applies 
to cases in which after the mortgaged property has been sold 
the mortgagee comes to court and asks for a personal decree 
for the balance left due. The rule provides that “ where the 
net proceeds of any such sale are found to be insufficient to pay 
the amount due to the plaintiff, if the balance is legally recover­
able from the defendant otherwise than out of the property sold, 
the court may pass a decree for such amount. In the present 
case the original mortgage decree waa obtained in February, 
1906, the mortgage property consisted of two villages. In the 
eventa which happened the mortgagee became entitled to the 
equity of redemption of one of the villages, the result being that 
the two interests, that is, the interest of the mortgagee and the 
interest of the mortgagor, vested In one person, This operated 
to discharge the mortgage to the extent of the value oif the 
property acquired by the mortgagee. In the year 1911 the other 
village waa put up to sale and parchased by the decree-holder*. 
Accoxdingly, the mortgaged property and all rights in respect of 
it were exhausted in the year 1911, and it was on this basis that 
the application for a personal decree was made. The application 
was made in the year 1915, but there was another application for 
a similar decree in the meantime (1913). I f  the present applica­
tion can be regarded as an application for execution of the 
original mortgage decree, then perhaps the application which was 
made in 1913 would save limitation. I f  on the other hand the 
present application is not an application for execution of the 
original mortgage decree but is an application for a fresh decree, 
then the application should have been made within three years 
from the time when the right to make such application accrued, 
and. the article which governs the application is article 181 of the 
Limitation Act, We find it impossible to hold that an applica­
tion for a decree under the provisions of order X X X lV , Eule 6, 
is aBi application for the execution of the original decree, which 
was a decree for the sal© of certain property. We think that it is 
aa &pplicatioii ia the original suit for a m'n decree aud that it
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cannot be regarded as an [application in execution, In a some- 
what similar case—Bihari Lai v. BisJieshar Dayal (1)—Mr. 
Justice Chamier seems to have expressed the view that article 
ISl governs an application for a decree under order X X X IV , 
rule 6. In this view the order of the court below dismissing the 
application ^was correct, although the reasons for the court’s 
decision may be open to question. W e dismiss the appeal with 
costs.

A'p;peal dismused,

Be ore Sir Henry Biohards, Knight Chief Justice,'and\Justioe Sir Pramada 
Chayan Bafierji.

MUHAMMAD ILTIFAT HUSAIN (Degbbhi.hold1!1b) v. ALIM-UK-NISSA 
BIBI AND oth bes (Judghent-debtoes).^

Civil Procedure Code fl908) ,  order X X X IV , rule G—Order rejecting applioatim  
for a decree ov.er against the mortgagor— A^’peal—CowUfee—-** D ecree”
An order on an'applioation for a decree under order XXXIV , Eule 6, of 

the Code of Civil Procedure ia a decree ”  as that term is defined in the Code, 
An appeal, therefore, from such an order must bear an ad valo em court fee 
stamp, and not merely a stamp of Es, 2.

In the above appeal the appellant paid Rs. 2 as court fee 
on his memorandum appeal filed in the High Court having 
described it as an execution second appeal. The following 
report was thereupon made by the Stamp Reporter : —

“ This is an appeal against the decree of the courts below 
refusing to grant the decree-holder appellant’s application for a 
personal decree under order XXX IV , rule 6, of the Code of 
Civil Procedure, on tbe ground that it was time-barred. On the 
authority of the ruling of this Court to be found in Tajamvtiul 
Husain Khan v. Muhammad S u sa in  Khan (2) an ad valorem 
court fee must|be paid both in the lower appellate courfc and in this 
Court’ on the value of the relief sought, Accordingly a court 
fee of Rs. 295 must be paid in each court on Bs. 5,456, the value 
of the appeal in each court. A court fee of as. 8 having been 
paid in the lower appellate court and of Rs, 2 in this Court, 
there is therefore a deficiency of ‘ Rs. 295x 2=Rs- 590, minus 
Rs. 2-8-0=Rs. 587-8-0.”

* Stamp Keferenoe in S. A.lUo. 296;ot 1917,
(1) (1912)9 A L. J.,569,
(SJ (1913) J-., 328,
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Objection having been taken to the above report the question 

was referred to the Taxing Officer, who ordered the matter to be 
laid before the Bench hearing the appeal.

The following order wag thereupon passed.
Riohabds, 0. J.,aud Batsterji, J.:—A report has been submitted 

by the office that the appellant was liable for additional court) 
fees in the lower appellate court calculated upon the value of the 
subject raatter of the appeal. The application was for a decree 
under order XXXIY, rule 6, made in the original mortgage suit. 
The application, of course, could be made on an 8 anna stamp, 
but the question is what should the fee be which either side 
would have to pay i f  they were dissatisfied with the ruling of the 
court) to which the application was made. In the present case 
the court made an order dismissing the application for a decree 
under order XXXIV, rule 6. In the case of Tajammul JSudain 
Khan V. Muhammad Husain Khan (1) Mr. Justice T u d b a ll 
held that the defendant against whom a decree under order 
X XX IV , rule 6, had been made was obliged to pay an ad valorem  
court fee on the decree which bad been made against him. ODhe 
learned Judge was of opinion that the decision appealed against 
was clearly a “ decreew ith in  the meaning of the Code of Civil 

.Procedure. We think that the view taken by Mr. Justice 
iSiOJjBALlj was correct. The only difference between that case and 
the present is that the court of first instance instead of granting 
a decree under order XXXIV, rule 6, refused to make such 
decree, We think that an order refusing to make a decree 
under order XXX IV , rule 6, must be regarded as a “  decree ”

. within the meaning of the definifcion of that term in. the Code o f 
Civil Procedure. We think that the report of the office as to the 
liability of the appellant for payment of ad valorem court fees 
in the first appeal was correct and that the amount) must be paid 
by the appellant.

Order accordingly.
(1)1(1913) U\k.\K 328.


