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& clear and distinct deseription of the animals ‘must be givenso
as to enable the court which exesutes the decres to execute it
properly,

Tesue remitted.

Before Mr. Justice Tudball and Mr, Justice Abdul Raoof.
GAURI SAHAT (Poammrr) 9. A. 0. BAHREE (DareNpixr).®
General Rules of the High Court (Civil), rules 21, 25 —Pleader's fes—Order
on objeotron as o jurisdiotion raised by dsfendant returming plaint for
presentation to proper eourt— Costs,

Held, that ruls 21 of the General Rules (Civil), and not vuls 25, applied to &
case"where a question as to the jurisdiotion of the court, having been raised by
the defendant, was decided against the plaintiff, and the plaint returned for
presentation to the proper court,

ONE of the pleas in defence to a suit was that it was nob
within the jurisdietion of the court in which it was brought. At
the request of the pl&lntlﬁ's pleader the quesbion of jurisdietion
was taken up first, and it was decided against the plaintiff. The
court ordered the plaint to be returned for presentation to the

proper court, and awarded half the costs to the defendant. In

the formal order pleader’s fees were calculated at the usual rate

of 5 per cent. The plaintiff objected that the caleulation should
be made at 14 per cent, The court overruled this o“jection,
The plaintiff then filed an appeal from the order returning the
plaint, but the appeal was confined to the question of the correct-
ness of the costs. At the hearing of the appeal—

Mr. Nihal Chand, for the respondent, raised a preliminary
objection and submitted that although an appeal lay undexr ordex
XLIIT, rule 1 (@), Civil Procedure Code, from an order returning
o pla/mt for presentation to the proper court, yet masmuch ag
the present appeal was not at all direated against the corlectaness
of that order, but related merely to an order for costs, it was
really not an appeal under order XLIII, rule 1 (a), and cauld not
be'brought in that garb.

Munshi Lakshmi Narayaw, for the appellant, was not called

upon to reply to the preliminary objection, but he ‘mentioned thé

case of Vasudev Ramchandra v. Bhavan Jivrej (1),

# Wirst Apperl N>, 148 of 1917 from an order of Gopal Das Mukerjeq,
Subordinate Judge of Budaun, datsd the 24tk of May, 1917,
(1) (1891) 1. 1. Rn 16 Bomn;“gﬁlp
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Proceeding with the appoal, he submitted that the suit net
having been decided “ on the merits after contest, ” n3 provided
forin rule 21 of Chapter XXI of the Rules for the Civil Courts,
pleader’s fee should not have been caleulated ut the rate of 5
per cent, Rule 25 of that Chaptor applied to the present case.
A decision on a question of jurisdiction was not a decision on the
merits. The suit had yet to be decided on its merits, although
by a different court, Tho trial of the question of jurisdietion
counld not and did not affect the merits of the case. Moreover,
the “contest” mentioned in rule 21 aforesaid clearly meant a
contest on the merits, and there had been no contest on the merits
ag yeb,

Mr. Nihal Chand was notheard in reply on the appeal.

TupBALL and ABDUL RaooF, JJ.:—The facts of this case are
simple. The plaintiff appellant filed a suit against the defend-
ant. Notice was issucd, a written statement filed and issues
were framed. One of the issues raised the question of the
jurisdiction of the court. It was pleaded by the defendant

that the learned Subordinate Judge had mo jurisdiction to
try the suit. This issue was taken up first at the request
of the plaintiff and decided in favour of the defendant. The
ccurt ordered the plaint to be returned and awarded the.
defendant his costs, In drawing up the decree the pleader’s fee
was caloulated at 5 per cent, aceording to rule 21 of Chapter
XX of the General Rules (Civil) for the Subordinate Courts.
The plaintiff objected on the ground that this rule did not apply
bup that rule 25 of that chapter did apply. The lower court
has held that the case falls within rule 21. On behalf of the
sppellant it is urged that the case was not decided on the merits ;
but it was clearly decided after contest and on the merits of the
contest so far as that contest went. We do not think that rule
25, which applies to appeals from orders and other cases, is
intended to cover a case of the present kind. In our opinion
zale 21 clearly applies in this case. There is therefore no forcae

in the appedl. Wo accordingly dismiss it with costs,

Appeal dismissed.



