
Before Mr. Justice Piggott and Mr. Justioe Walsh, 1919

MIR DAD KHAN And anothbb (Dependants) v . EAMZAN KHAN Marph,9.
AND OIHHBS (PljAINTIPFS). *  ”   ̂ '

Act (liocal) Wo. I I  o f  1901 {Agm Temfiey Aot), ssotiofis 10 and 20-“
Attempt to evade the provisions of the law as to the alienation o f  sir iM d-M ort-- 
gage and relingmsTiment of ex-pi'opriotary rights executed by two separate 
documents of even date.

Oei'tain zamindars, appurtenant to whosa propeietacy giiare was a 
considerable area of sir land, executed on the same day iu favour of cieditorg 
to wb.om they were indebted to the extent 0! Ba. 9^000, two documents. By 
one of these the proprietors covenanted to mortgage with possession SO bighas 
of land forming part of tlieic sir lands. They recited that they had put the 
mortgagees in actual possession of the land in question, surten3exing all 
their rights in the sir and hhudliasht. They further covena.nted that if the 
mortgagees should fail to obtain possession, or if the mortgagors should after 
all not give up the sir land from their own cultivation, or should set up any 
claim to hold it as es-proprietary tenants, then the mortgagees should ba 
entitled to sue for their mortgage money with heavy interest and to enforce 
the same by sale of the proprietary rights of the mortgagors, not merely in 
the 80 bighas of sir land, but in  a total area of 63 bighas and odd belonging to 
the mortgagors. The consideration of this document was stated at a sum of 
Bs. 8,000. A further attempt was made to safeguard the mortgagees by the 
insertion of a covenant that they should, further, be entitled at any time to 
sue for the principal of their mortgage debt and to bring to sale the proprie­
tary rights of the mortgagors in this area of 30 bighas, which was formally 
hypothecated as “security for the debt. The other document was a deed of 
relinquishment, by which the mortgagors under the former deed p-urported 
to surrender or to relinquish in  favour of the mortgagees in return for a 
consideration of Rs. 1^000, their rights as es*proprietary tenants in  the 30 
bighas of sir land in question.

Held) that the whole transaction was hut a single one efiected under 
cover of two deeds, and was nothing more than an attempt to avado by an 
ingenious devioa the provisions of sections 10 and 20 of tho Agra Tenancy Act,
1901.

Moii Ohand V. Tkram'-uUah Khan {1) andDtp<i« Bat y. Earn Kkelaiuaft 
(SJ) followed. Lekhraj v. JParshadi (3) discussed.

The facts of this ease are fully set forth in the judgment of 
PiGGOTT, J.

Babu P a n n i Lai, for the appellants,
Mr. M, L. Agarwala and Babu Qirdhari Lai Agarwala, 

for the respondents.
*  First Appeal No, 149 of 1916, from a decree oE Shams-ud-din Khan, First 

Additional Subordinate Jtidge of Aligarh, dated the 26th of January, 1916.

(1) (1916) I, L . B ., 39 All,, 173, (2) (1910) L L . R., 32 All., 383,

(3) (1909L6 A .L . J.,713,
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PiGQOTT, J.— The stiib out of which this first appeal arises is
---------— - based upon the following state of facts : —

Mir Dad Khan and others were the owners of proprietary 
Bamzan I'ights in a certain mahal. Appurtenant to these proprietary
K h a n . rights was a considerable area of land of which these zamindars

were in possession either as sir or khitdkaaht. With reference 
to the khudkaaht land it is sufHcient to say that it was land 
which had been held by the proprietors in their own cultivation 
for the full statutory period and which had, therefore, acquired 
the essential character of sir land, so far as section 10 of the Local 
Tenancy Act, No. II  of 1901, is concerned. For purposes of 
brevity, therefore, it will be convenient hereafter to speak of 
the sir lands of Mir Dad Khan and others. Now these proprie­
tors were indebted, and the evidence on the record shows that 
there was a decree out against them for a sum of Rs. 9,000, held 
by Thakur Das and others. The proprietors endeavoured to 
come to terms with these creditors, and I do not think that there 
can be any doubt as to the nature o f the arrangement effected. 
The creditors were willing to accept a usufructuary mortgage 
for Rs. 9,000, that is to say, for a sum sufficient to pay off their 
decree, provided that the land mortgaged, being 30 bighas of 
the sir land of the debtors, should pass into their actual cultiva­
ting possession. In endeavouriiig to effect such a transaction 
the parties concerned had to get round the difficulties placed 
in their way by Statute, that is to say, by the Local Tenancy 
Act, and particularly by sections 10 and 20 of that Act. It  so 
happens that the law on this point has been recently settled by 
the highest possible authority in the case of Moti Ghand v. Xkram- 
ullah Khan  (1). So far as I  am concerned, I think I  am enti­
tled to say that there is nothing in the propositions of law there 
laid down other than I have been consistently asserting for some 
years past, or other than were given effect to by Mr. Justice 
T udba ll and myself in the case of Dipan Eai v. Earn Khela* 
wan (2). Their Lordships of the Privy Council, in deciding 
the case before them, by no means overlooked the provisions of 
section 83 of the Tenancy Act, according to which a tenant may 
at the end of any agricultural year surrender his holding to 

(I )  11916) I. L .R ., 89 AU„ 178, (2) (1910) L ti. 32 All., 883.
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his proprietor. What they point out is that this right of sur- 
render cannot be permitted to be used in such a manner as to 
defeat the provisions of the law by which ex-proprietary tenancies khah
are created. They point out that the policy of Act No. I I  of 
1901, is to secure and preserve to a proprietor whose proprietary Khan.
rights in a mahal, or in aay portion of ib, are transferred, other­
wise than by gift or exchange between co-sharers in the mahal, 
a right of occupancy in his air lands. Such right of occupancy 
is secured and preserved to the proprietor, who becomes by a 
transfer the ex-proprietary tenant, whether he wishes the right 
to be secured and preserved to him or nob, and notwithstanding 
any agreement to the contrary between him and the transferee.
It is further pointed out that the courts must not allow the 
policy of the Act to be defeated by any ingenious devices, arrange­
ments or agreements between a vendor and a vendee for the 
relinquishment by the vendor of his laud. They go on to point 
out, more-particularly, that devices to compel such a surrender . 
by the inclusion in the deed of transfer of provisions^ amounting 
to a penalty against the transferor, in the event of his failing to 
relinquish the ex-proprietary tenancy, must also be regarded as 
devices or arrangements for defeating the policy of the Act.
Oases in which attempts have been made, more or less openly, 
to evade the provisions of the law on the subject of ex-proprietary 
tenancies do from time to time come before the courts, and we 
have to notice more particularly the decision of a Bench o f this 
Court in Lekhraj v. Parahadi ( 1), in which it would appear that 
a transaction which one might at least suspect of having been 
of this nature was given efifeob to by the court. According to 
their Lordships o f the Privy Council I  take the true test to be 
this; —If a covenant to relinquish the sir lands iŝ  part o f the 
transaction of sale or of mortgage, then the agreement to surren­
der will be void and unenforceable, no matter what ingenious 
devices may be employed to give colour to it, . I f  the court is 
satisfied that there was first of all a transfer by way of sale or 
mortgage and that the transferee, having obtained the status o f 
an. ex-proprietary tenant, with full knowledge of that fact and 
of the rights preserved to him by the Statute, deliberately 

(1) (X909) 6 713,
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1918 chooses, as a separate transaction; to rolinquish his ex-proprietary
-------------  tenancy into the hands of the new proprietor, or of the mortga-

gee iu possession, tiien the law cannot go further in the way 
Bamzait of protecting a reckless? and imprudent man against the oonse*
Khait. quences of his own acts.

In the present case what we have to consider is the nature 
of the agreement actually entered into between Thakur Das and 
his fellow creditors on the one hand and Mir Dad Khan and his 
fellow zamindars on the other. Two documents wore executed 
on one and the same date, namely, the 19bh of June, 1913, By 
one of these documents the proprietors covenanted to mortgage 
with possession 30 bighas of land forming part of their sir lands. 
They declared themselves to have put the mortgagees in actual 
possession of the land in question, surrendering all their rights 
in the sir and hhudhasht. They further covenanted that, if the 
mortgagees should fail to obtain possession, or if  the mortgagors 
should after all not give up the sir from their own cultivation, 
or should set up any claim to hold it as ex-proprietary tenants, 
then the mortgagees should be entitled to sue for their mortgage 
money with heavy interest and to enforce the same by sale of the 
proprietary rights of the mortgagors, not merely in the 30 bighas 
of land already referred to, but in a total area o f 63 ] bighas and 
odd belonging to the mortgagors. The consideration for this do­
cument was stated at a sum of Rs. 8,000, A further attempt was 
made to safeguard the mortgagees, in any event, against a pos­
sible refusal on the part of the mortgagors to carry out the con­
tract in its entirety. The mortgagees did not content themselves 
with taking a usufructuary mortgage pure and simple. They 
inserted a covenant that, in spite of their right to obtain 
possession of the 30 bighas of land and to enjoy the usufruct in 
lieu of interest, they should nevertheless be entitled at any time 
to sue for the principal of their mortgage-debt and to bring to 
Bale the proprietary rights of the mortgagors in this area of .30 
bighas, wbicK were formally hypothecated as security for the 
debt. The other document of the same date was a d.eed of 
i^Unc[uishme]lt, by which the mortgagors under the former 
deed, purported to surrender, or to relinquish in favour of the 
mortgagees, in return for a consideration of Rs. 1,000, their
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rights as ex-proprietary tenants in the 30 bigbas of sir land in ^gjg
question. Whatever doubt there may be in particular cases as --------------
to the precise nature of the transaction entered into, it seems to 
me that there is no room for doubt in the present case. The total 
sum of money which Mir Dad Khan and his fellow zamindara owed Kha.h.
to Thakur Das and others was Es. 9,000, and this was distributed 
between the two deeds, the mortgage-deed and the deed of 
relinquishment. Moreover, the mortgage-deed itself contained, 
not merely an express stipulation to put the mortgagees in actual 
cultivatiag possession of the sir lands, but a penalty clause bind­
ing the mortgagors not .to assetft their rights as ex-proprietary 
tenants. The transaction, therefore, was one single transaction 
effected under cover of two deeds. It was a determined attempt 
to evade “ by ingenious devices and arrangements,”  as their 
Lordships of the Privy Council have put it, the provisions of 
sections 10 and 20 of Act No. II  of 1901. It is quite immaterial 
that, according to the terms of the two documents^ the surrender 
purports to have been actually effected. In any such attempt 
to get round the provisions o f the law the transferee is certain 
to insist upon a statement that he has actually been put in pos­
session and that the surrender which he desires has actually 
.been effected. I  must note, however; that the mortgage>deed in 
question is not a usufructuary mortgage pure and simple; to a 
certain extent it is a combination of a simple and a usufructuary 
mortgage^ and is therefore what the courts in India commonly 
speak of as an anomalous mortgage. We are principally 
concerned in the present case with the effect of this document as 
a usufructuary mortgage, On the principles laid down, by their 
Lordships of the Privy Council all the stipulations about the 
surrender of ex-proprietary rights and about the transfer to the 
mortgagees of actual cultivating possession over this area of 30 
bighas are void and unenforcible. The penalty clause goes along 
with the rest, being strictly analogous to the sort of device 
spoken of by their Lordships of the Privy Council at the close 
of the judgment already referred to, whereby the vendor cove« 
nants to make himself liable to a suit for breach of contract on 
his failing or refusing to carry out the stipulated reliiKjuishment 
of his ex-proprietary rights. Snoh a stipulation would, in the

VOL. XL .j LLAHABAP SERIES. 453



Mm Dai-)

3918 opinion of their Lordships, be void and unenforcea.ble. I can see 
nothing iu the stipulation in the deed in suit by which the moit- 

Khan" gagors bound themselves, in the event of their setting up any 
Bamzan claim to possession as es-proprietary tenants, to submit to a
Khan, decree for sale against their proprietary rights in an area of 63

bighas and odd, to disfcinguish it from a stipulation that they 
should be liable to a suit for damages, or to any other kind of 
penalty, in the event of their failure to relinquish. In the view 
of the case which I take I am by no means disposed to differ 
from such decisions as that which we have been referred to, viz., 
I. L, R , 39 All., p. 539j where a mortgage affecting some pro­
perty wiiion was transferable, along with other property which 
was by law non-transferable, was allowed to be enforced against 
the former of the two properties. I do not say for a moment 
that the mortgage-deed in suit, regarded as a usufructuary 
mortgage, was altogether void and of no effect. What it gave 
the mortgagees was the right affirmed by Mr, Justice T u d b a ll 
and myself in Dipan R xi v. Ram Khelawan (1), namely, the 
right to proprietary possession in respect of this area of 30 
bighas and the right to have rent assessed thereon upon the 
mortgagors, as ex-proprietary tenants, and to receive and enjoy 
the said rent in lieu of interest on their money, This was no 
doubt less than the mortgagees wanted and hoped to secure by 
thfe transaction, bub it was the legal efTect of the transaction 
actually entered into, in view of the provisions of section 10 of 
the Tenancy Act, by which the ex-proprietary tenure was preserv­
ed to the former proprietor, “ whether he wished it or not,”  as 
the Privy Council have said, We have been asked, however, 
to consider further the anomalous nature of this mortgage and 
the legal eff'eot of hypothecation of the proprietary rights in this 
area of 30 bighas as security for repayment of the principal 
loan. For reasons which I shall have to state presently, I do not 
think that any decision on this point is necessary to the deter­
mination of this appeal. My own opinion undoubtedly is that 
the original mortgagees, Thakur Das and others, could have 
enforced this stipulation. They could have taken up the position 

thse contract of mortgage which they had entei-ed into was 
(1) (1910} I ,  L .R ., 32 A11.,S88,
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1918
a usufructuary mortgage combiried ■with a simple mortgage; 
that they had made a mistake in attempting to evade the atatiice 
law by the terms of their usufructuary mortgage, and that they, 
therefore, claimed to fall back upon the document as a simple Kamzan
mortgage and to ask for a decree on that basis. It may, bow- K h a n .

ever, be noticed at the same time that this remedy would have 
been worth extremely little to the mortgagees. I f  bhe pro-- 
prietary rights of Mir Dad Khan and his feJlow zamindars in 
this area of 30 bighas had been brought to sale on a decree 
enforcing the hypothecation of the same for repayment of the 
loan of Rs. 8,000, the sale itself would at once have given rise 
in favour of the mortgagors to this very ex-proprietary tenure 
which it was the object of the deed in suit to get round. The 
purchaser at auction, whether Thakur Das, or another, would have 
had to be content with the rent assessed by the Oollector on 
this ex-proprietary tenure as representing to him the usufruct of 
the property purchased. This righij the original mortgagees 
could enjoy as mortgagees under the usufructuary part of the 
mortgage, and it would not have made much difference to them to 
have endeavoured to work out the same result by enforcing the 
hypothecation lien, if that were limited (as it must be limited 
apart from the penalty clause) to the proprietary rights in the area 
of 30 bighas.

The case now, before us is not between the mortgagors and 
the original mortgagees. The plaintiffs, who arc the respondents 
to this appeal, were co-sharers in the same mahal, and the 
transfer of the proprietary rights of Mir Dad Khan and others 
by way of usufructuary mortgage gave rise to a right o f pre­
emption on their part. This right they claimed to enforce and 
they brought a suit accordingly. That suit was finally settled 
by a compromise and the compromise decree, which is dated the 
16th of June, 1914, gives these plaintiffs as pre-empfcors the 
right of possession as mortgagees over the property pre-empted, 
that is to say, over the 30 bighas of sir land in suit. It gives 
them nothing m ore: even if  what I  have called the penalty 
clause of the original contract of mortgage were enforceable by 
the original mortgagees, which I  believe it was not, there is 
nothing in this deoree to raako it enforoeahle by the pre-emptors,
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Still less does this decree givo the plaintiffs any right, under the 
— - —  mortgage-deed of the 10th of June, 1913, to bring tho property to
Khan sale under tho lijpothecaLiozi effecLed in the earlier part of the

iUmkah said deed, I doubt whcihor an. alienation by way of simple
Kham. mortgage would have given rise to any right qf pre-emption.

The presuiiiptioLi is that peraona posHessing tho right of pre­
emption would have had to wait until the property was brought 
to sale ill onforcemontof the hypothecation lieu, and thou to have 
asserted auy rights of pre-emption which they might claim, 
However this may be, the pro-emplioa decree aotuiill}?' passed 
does not transfer 10 these plaintilTa any rights as simple mort* 
gngees in respect of the laud in suit.

In the suit as brought the plaiutitfs claim the full benefit 
of the terms of the mortgage of the 19th of June, 1913. They 
aay that they are entitled to actual posscesion over the area 
of 30 bighas iu question or, failing this, that they are entitled 
to recover the mortgage debt of Rs. 8,000, with interest at 2 per 
cent, per mensem under the penally clause of the mortgage-deed, 
by sale of the area of 63 bighas and odd referred to in that 
clause. Tho learned Subordinate Judge who tried the case 
was not an officer with any revenue experience, nor had he 
before him at the time of his decision the clear pronouncement 
of their Lordahips of the Privy Council to which reference has 
already been made. It is, therefore, no imputation against him 
to aay that, in the very brief judgment pronounced by him, he 
has not shown much appreciation of the difficulties of the case. 
He has definitely held that the plaintiffs were not entitled to 
possession as morl-gagees over the land in suit, but he ban 
enforced in their favour the penalty clause in the original con­
tract of mortgage, which they were most certainly not entitled 
to have the beneiit of. The decreu as passed is for recovery of 
the principal of Ra, 8,000, with arrears of interest and costs, by 
Bale of the 63 bighas and od:l of laud already referred to. From 
the operation of this decree, however, a certain share has been 
excluded, on the ground that one of tho former proprietors was 
a minor and that his certificated guardian joined in this mortgage 
on-his behalf without having duly obtained the sanction o f the

■ District Judge. We have a petition of cross-appeal before us
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challenging the deiiaion of the trial court on this point; but in
view of tliG decision which we have arrived at on the main ques- --------------Mik Pi.®
tion it seems unnecessary for us to go into it. I f  the appeal kha.h
of the defendants succeeds the cross-objection must obviously BirizAN
fail. Khah-

Now, as regard.s the appeal of the defendants, I have already 
given abundant reasons why in my opinion the decree as passed 
cannot stand. In the very able and ingenious argument address­
ed to us by Mr. M, L- Agariuala on behalf of the respondents, 
although he very pri)perly doclincd to give up any part of his 
client’s casê  it is doing him no injustice to .say that he could not 
make out much of a ca.se for afBrming the decree of tlie court 
below as it stands. What he really pressed upon u.s was the 
Tight of his clients to one or other of two ditlerent reliefs. He 
contended that, in any event, his clients should be given the 
benefit of what I have calle.l the hypothecation clause in the 
mortgage-deed of the 19th of June,1913, and the proprietary rights 
of the mortgagors in the 30 bighas of land in question brought to 
sale, at least in satisfaction of the principal of the mortgage 
debt. In reply to the suggestion that the right to enforce this 
hypothecation clause had not passed to his clients under the pre­
emption decree, Mr. Agarwala contended with much keenness 
that no plea to this effect had been taken in the written state­
ment of any of the defendants. It seems a fair rejoinder to this 
to  say that neither was any claim to this effo.",t seb up in the 
plaints. The claim in the plaint was for cultivating possession 
over the land in suit, by ejectment of Mir Dad Khan and 
his fellow mortgagors, or in the alternative, for enforcement 
of the penalty elau=je by the passing of a decree for sale 
in respect of the. entire area of 63 bighas and odd. I feel 
quite satisfied that, whatever might have been the rights . 
of Thakur Das and others in respect of the hypothecation of. the 
area of 30 bighas, thoie rights did not pass to the present plaintiffs 
under the pre-emption decree and that therefore this relief is not 
open to them.

The other contention pressed upon us by Mr, Agarwala has 
c a u s e d  me more difficulty. It  is based not merely on the docu­
mentary evidence already referred to buL upon certain evidence
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]f)i8 transactions which followed the execution of the mortgage-
t o  Dap  " i î suit. Broadly speaking, Mr. Agarwala's contention

Khan is this :— That the mortgagors, Mir Dad Khan, and others, what-
Ramzan ever may or may not have been their rights under the deed in
Khan. suit, did carry out their part of the contract by actually surren­

dering to the mortgagees, Thahur Das and others, the cx-proprie- 
tary tenancy which the Statute created in their favour. The 
argument is that the original mortgagees thus obtained actual 
cultivating possession of the land in question and enjoyed the 
same for the period of about a year : that by this possession the 
ex-proprietary tenure became finally extinguished and can no 
longer be set up against the plaintiffs pre-emptors. I  admit the 
contention to be a highly ingenious one and the question which 
it raises seems to me of some difficulty. In the first place, how­
ever, I thinlc that on the evidence on this record Mr. Agarwala 
is asking too much of us in the way of findings of fact in his 
favour. The pat war i of the village was not put into the witness 
box nor were any of the original mortgagees called. We know 
from the plaint that Mir Dad Khan and the other mortgagors 
were in actual cultivating possession of the 30 bighas of land 
when the suit was instituted on the 5th of July, 1915, and the 
plaint certainly does not explain how or when they recovered 
that possession, if they didin fact surrender their ex-proprietary 
tenancy into the hands o f the original mortgagees. One of the 
plaintiffs was put into the witness box and deposed that the 
mortgagees, Thalair Das and others, had entered into actual 
possession of the land. He said he himself failed to get actual 
possession because Mir Dad Khan forcibly cuUivated it. He was 
cross-examined on this point in a manner which clearly showed 
that the defendants did not admit the facts stated by him to be 
correct, but the only evidence by which he sought to support; 
himSelf was the production of certain reco.rds of the Revenue 
Courts showing the mutation proceedings which followed the 
execution of the mortgago-deed in suit. Now the execution of 
that deed required in any event to be taken due notice of in the 
village records. There had to be some mutation of names in 
respect of it and the natural tendency of the E-evenue Court, 
■ftnl̂ ss thfir attientio?) was speeiall̂  aallê  to t-ĥ  raat'ti©?’* wou|4
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be to effect formal mutation of names in accordaace wifch the x9i8
terms of tlie deed. What I notice more particularly is that the 
Tahsildar, on whom the duty of making the necessary preliminary K han

inquiries lay, when reporting the matter for the orders of the R4.mzah
Assistant Collector in-charge of the Sub-division, contented him.- Khan,
self with mentioning that there had been a surrender of the 
ex-proprietary holding, keeping back the very important fact, 
which he should certaiDly have mentioned, that that surrender 
purported to have been made and attested by a deed of even date 
with the usufructuary mortgage itself, that is to say, at a time 
when it was at least doubtful whether the mortgagees were 
entitled to receive any such surrender, and under circumstances 
strongly suggestive on the face of them o f an attempt to evade 
the law. The Assistant Collector appears to have passed his 
order for mutation of names, without further consideratLon or 
inquiry, on the strength of the Tahsildar’s report. I am not 
satisfied therefore that this evidence proves that there was an 
effective surrender of the land in suit into the hands of Tbakur 
Das, much less that the possession o f Thakur Das and bis 
fellow mortgagees lasted for the entire period of one year, or  ̂
for anything like that period. It is of course possible that, as 
between the original mortgagees and the original mortgagors, 
the contract would have been carried out according to its terms, 
i f  the plaintiffs had not interfered with their suit for pre-emption.
The fact remains that, by the time when the present plaintiffs 
tried to obtain the benefit of their pre-emption decree, they found 
tb.6 original mortgagors in effective possession of the land in 
suit and claiming to be exactly what the law says they are, 
namely ex-proprietary tenants of the same. Looking at the 
matter in its broadest aspect, I  would say that the rights which 
these plaintiffs took under their pre-emption decree in respect of 
the mortgage deed in suit, regarded as a usufructuary mortgage, 
were simply the rights which the law would permit the original 
mortgagees themselves to take under,the same, namely, the right 
to proprietary possession subject to an ex-proprietary tenancy 
in favour of the original mortgagors. This is the position taken 
up by the defendants in this suit, and I think that position is 
correct in law and that the plaintiffs are not entitled, either to

VOL. XL.] ALLAHABAD SEBIES, 459



jgjg the relief which has been dccreed to them by the court below
-------------- or to any of the reliefs which have boon claimed on their behalf

K h a n  in  the nUornLiiivo. In this view of the case I would allow the
RA.MZAN appeal, set aside the dGoision of the court below and dismiss the
K h a n . plaintiffs’ suit with costs, and similarly dismiss with costs the

cross-objection filed by the plaintiffs respondents.
W alsh, J.—I agree. I  think this is a colourable transaction. 

The two deeds were in fact an attempted sale of the ex-proprie­
tary rights. I f  so, the case is clearly covered by the decision in 
Dipan Rai v. Bam Khelawan (1) and also by the observations 
of the Privy Council reported in I. L. E., 39 All., p. 173, where 
Sir John Edge, in delivering judgment, affirmed the principle 
laid down by the High Court that the transaction was not a lawful 
one, whether it was regarded as an attempted sale of the ex­
proprietary rights or an agreement to relinquish those rights 
when they Hhould arise, and pointed out that the policy of Act 
No. II of 1901, was that the right of occupancy should be secured 
and preserved to the proprietor who becomes by a transfer the 
•ex-proprietor, whether he wishes it to be secured and preserved 
to him or not, and notwithstanding any agreement to the contrary 
between himself and the transferee.

The transactions in those two deeds are in substance one 
transaction which took place on the same day. They are in form 
inseparable, but I think that the same principle would apply 
even if they wore inform  separable. I apply the reasoning which 
was applied by the House of Lords in Mma v. Pepper (2). The 
law being in England that no mortgage of movable chattols can 
be entered into where the chattels remain in the possession of the 
grantor without a registered document, there had been a sale of 
furniture to an alleged purchaser, who by a contemporaneous 
document re-let them on a hire agreement for the original price 
at which he had bought them, plus  an addition to that sum which 
the court regarded as merely interest under another namo, the 
agreement giving to the hirer the right to become the owner by 
re-purchase if he paid the instalments under the agreement. 
How. those two documents wore entirely independent in form. 
.l^oiiQ,the less the House of Lords held that the trial court had 

(1) (1910) r. L. R., 82 All., 38S, (S) (W05) A. 0., 105, H. L,
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been right in going behind the form and. deciding what was in 
substance the-real transaction, and pointed out that the sale was 
really a colourable sale to disguise whit was in substance a loan. 
I think by the same reasoning this was a colourable relinquish­
ment to disguise what was in fact a sale. No doubt an ex- 
proprietary tenant can, as such, surrender his rights by a proper 
relinquishment. Nobody can put the point, I think, better 
than it has been put by Mr. M. L. Agarwala at page 69 of his 
book on the Tenancy Act in this seutenee : It comes to this,
that though a proprietor can, in fact give up his es-proprietary 
rights when they accrue, by not availing himself of them, he 
cannot bind himself by an express stipulation to that effect in 
a deed of transfer of the property or the like, ”

I think that is what tbosej documents purported to do. .1 
agree with what my brother has said about the d.ecision in 
LeJchraj v. Farshadi (1). Unless the facts of that case are dis­
tinguishable from this case by something which does not appear in 
the judgment, I  am bound to say, having regard to the fact 
reported that the two transactions were contemporaneous in d a t e ,  

I should have found difficulty in holding that the alleged 
relinquishment in that case was not also a colourable transaction. 
To that extent I  am unable to agree with the decision.

By the Court :— We allow the appeal, set aside the decision 
of the court below and dismiss the plaintift’s suit with costs. 
We also dismiss with costs the cross-objection filed by jhe 
plaintifis respondents,

Api:>e(il allowed, Gross-appeal dismissed.

1918

Befo':e Mr- Justice Tudhall and M,\ Jm tice Abdul JRaoof.

DEBJ PRASAD A m  A n o th e r  ( P l a i k t i f f s )  u . BADRI PRASAD 
(Bjjfbndaht] *

Act S o . 2X  of 1903 (Indian Lim itation Act), section 28 ; soheduU I, article 

li i- ^ B ig h t  recurring at ufhoertain interval3-~~BigM to tahe wood from  trees 

lohm  fallen  or cut— Adverse possession.

The father of the plaintiffs in 1867 obtainefl leavo from the Collector to 
plant troos alongsiclo a road on land bolonging to Government. He expresse-d

* Second Appeal No. 712 o£ l916»from a decree of G-, 0, Badln??at, Addit.ioual 
Judge of Fiiirukhabad, dated the 26fch of Janinry, 1916, confirming a decree 
of All Ausat, Offioiatiug Bubordinats JudgQ of FarrukbahatJ, dated the l9tli 
of June, 19HJ,

(1) (1909) 6 A. L- ?•> 7l3 ; 2 Indian Cases, 409.

M m  Dad 
K han

B a m z a n
K h a n .
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