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set aside the decree of the lower appellate coarb and restore that 
of the conrfc of first instance, The plaintiff w ill have hia costs in 
all courts. The court of first instance granted the p la in tifi a 
dGcrec for what it has calliad “  us util in terest.”  This interest 
will run from the date of the suit; up to the date of realization , 
and at the rate of 6 per cent, per annum simple.

Appeal decreed.

Before Mr. Justice PiggoU and Mr, Justice Walsh.
OOLLKOTOR OF M 0R\DABAD ( P l a in t i f i ? )  v . MAQBUL-UL-EAHMAN and

OTHEBS (D b PBNDANTS).®
Act Wo, X V I  of 1908 (Indian Begistration Aot}, sections 32, 33,71, 73 ,75 ,87  

and 8&-^Mot tgags-deed— Eeffistraiion— Presentation— Authority to i^resent 
document for registration on heJialf of executant^ DiitincLion hetioem 
’̂ mentation under Part V I m d  under Part X I I  o f  tho Act,

A mortgago-deeii was oxoouted on tho 20tli of Novombar, Before,
however, the deed could be registered, the mortgagee fell ill. Oa the 3rd of 
February, I9l2, the mortgagee executed in fayour of a ploader, a power of 
attorney of the kind referred to in section S‘i  of the Indian Registration Act, 
1908. This was duly aubhenfcioated by the suli-iegistrar, and the dooument 
was presented for registration by the appointee on the 5th of February, 19i2. 
On the 8th of Bebruary the mortgagee died. The mortgagor failed to appear 
before the Bub'registrar and admit execution, and the sub'regiatrar refused to 
register the deed. An application was nest presented to the Registrar under 
section 73 of the Act by the widow of the mortgagee in the capacity of guardian 
of the mortgagee’ s two minor sons, and on the 28th of June, 1912, the Registrar 
made an order under section 75(1) of the Act direoting that the mortgage-deed 
should be registered. Meanwhile the estate of the minors had been taken 
under the Buperintendence of- the Court of Wards, and the Collector, as 
Manager on behalf of the Oourfcof Wards, on the 23rd of July, 1912, sent the 
mortgage-dead by a messenger to the sub-registrar, with a copy of the 
Registrar’s order mentioned above and an ofloial letter requesting that the 
document might be ragiatered, whichi was acoordingly done. On suit having 
been brought on the mortgage, some of the defendants raised an objection that 
the mortgago-deed in suit was not validly registered, ITeld that the dooument 
was properly raglstered. Ho valid objection oould be sustained as to its 
presentation, either on the 5th of February, 1912, when it was presented by the 
pleader acting under his power of attorney given by the mortgagee, or on the 
23rd of July, 1912, when it was sent by tho Oollector to the sub-registrar. 
The Collector was n<?t bound to present the document in parson, aad that being 
50, it was immaterial what means he took to bring it before the S'q.b-regiatrar,

^First Appeal No. 139 of 1916, from a decree of Ram Ohandar Saksena, 
Additionai Subordinate Judge of Moradabad, dated the ?9fch <?f 3'anuary,
im ,
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That officer was pesfeotly justified in presuming the authentioity of the 
Oolleotor’ s official letter and in taking action aooordingly*

T his was a plaintiff’s appeal in a suit for sale on a mortgage. 
The question upon which the suit had been dismissed, and. the 
only question raised by the appeal was whether in the circum ­
stances of the case the deed which was the basis of the suit 
had been validly registered. The facts concerned with 6he 
registration of the document are fully stated in the earlier 
portion of the judgment of Piggott, J.

Mr. A. E  Byves, for the appellant.
Dr. S. M. Sulaiman, Dr. Surendra Nath Sen and Munshi 

Gulzari Lai, for the. respondents.
PiQGoTT, J . :—This was a suit on a mortgage^ dated the 20th of 

November, 1911. The persons impleaded are the mortgagor and 
certain subsequent transferees. The mortgage was in favour of 
one Sahu Prasadi Lai. The evidence shows that before regis­
tration of the document had been etfected the mortgagee fell ill. 
It seems a fair matter of inference that the mortgagor endea- 
■voured to take advantage of this fact to defeat the registration 
of the document;. Oa the 3rd of February, 1912, a special 
power of attorney of the kind spoken of in section 3S of the 
Registration Act (No, X V I of 1908), was registred at the oflSoe 
of the Sub-Regisfcrar of Moradabad, whereby the mortgagee, 
Sahu Prasadi Lai, pucported to authorize a pleader named 
Pandit Nanak Chand to present the mortgage of the 20th of Nov­
ember, 1911, for registration on his behalf, AccDrdingly, on the 
5th of February, 1912, within the period prescribed by law, the 
mortgage-deed in suit was presented for registration by the said 
Pandit Nanak Chand, purporting to act under the authority of 
the special power of attorney of the 3rd of February, 1912. A 
question has been raised as to the validity of this presentation, and 
it is just as well to dispose of it at once. The learned Sub­
ordinate Judge who tried this suit seems to have thought that, 
whatever the. facts may have been, the plaintiff had teen remi?is in 
the m-atter of producing satisfacuory evidence, and that the Court 
had before it no evidence from which it was entitled to infer that 
Pandit Nanak Chand did hold a valid power of attorney nnderthe 
provisions of section 33 aforesaid, authorizing him to present
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this dooumenfc for registration, I  think the decision of the 
court below on this point is clearly wrong. The docament in 
suit was presented for registration at the office of the Sub-Regis- 
rrar of Moradabad, the very same office in which the special 
power of attorney had been registered two days previously. In 
his endorsetneafc on the deed in suit the Sub-Registrar certifies 
its presentation by Pandit Nanak Ohand under a special power of 
attorney duly authenticated in his office. That certificate is 
evidence under the Registration Act of the truth of the facts 
therein stated. There is no reason whatever for presuming 
that it is in any way an incorrect statement of the facts. 
What has bc-en contended before us is that the special power of 
attorney referred to in section 33 of the Registration Act requires, 
not merely to be authenticated by the Sub-Registrar, but to be 
executed before him. The argument is that the certificate above 
referred to does not specify that the document in question had 
been executed before the Sub-Registrar. Moreover, it is suggested 
that, on the evidence as to the illness of Sahu Prasadi Lai, it is 
fairly certain that he did not appear personally before the Sub- 
Registrar on the 3rd of February, 1912. Had he been able to 
appear in person at the Sub-Registrar’s office on that date, he 
would presumably have presented the mortgage o f the 20fch of 
November, 1911, himself. This argument, moreover, overlooks 
the proviso to section 33 of Act X V I of 1908. We may take it 
from the evidence that Sahu Prasadi Lai was suffering from 
bodily infirmity at the time. Indeed the argument addressed to 
us on behalf of the respondents on this point assumes that 
Sahu Prasadi Lai was in fact unable by reason of bodily infirmity to 
attend in person at ‘the Sub-Registrar’s office, It was, therefore, 
open to the Sub-Registrar to attest the special power of attorney 
without requiring the personal attendance of the executant at his 
office, provided only that he satisfied himself that it had been 
voluntarily executed by the person purporting to be the principal. 
We have it from his certificate that the special power of attorney 
was liot merely registered in his office but was duly authenticated 
by him. In this state of the evidence we are entitled to assume 
that the Sub-Registrar acted in the proper and lawful exercise of 
Ms powers under the proviso to section 83 aforesaid. I  think*



tLeVefore, there can be no doubt that the original presentation of 
the document in suit for registration on the 5th of February, 1912,
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was a proper and valid presentation under sect ion 32 of Act X V I of 
1908. The mortgagee Sahu Prasadi Lai died on the 8th of Febru- 
ary, 1912, a few days after the presentation of the document before Rahman. 
the Sub-Registrar. The morligagor, the executant of the said docu­
ment, failed to appear before the Sub-Registrar to admit execjution 
of the same, As I  have already suggested, I see no reason to doubt 
that he was purposely keeping out of the way. The Sub-Registrar 
had no option but to treat the non-appearance of the executant as a 
denial of execution and to refuse registration on that ground. We 
know'that he did so. This refusal gave rise to a right on the part 
of any person claiming under such document, or the representative 
of any such person, to apply to the Registrar to establish his right 
to have the document registered. We know that such an applica­
tion was in fact made to the Registrar of Moradabad. It has 
been made a grievance on the part of the respondents in this Court 
that the evidence on the record does not show with certainty by 
whom this application was made. We have been informed that the 
application was made on behalf of the mother of the two minor 
sons of Sahu Prasadi Lai, acting as their natural guardian. It 
does not seem, however, in any way incumbent upon us to call for 
specific evidence on this point. W e know tftat the Registrar 
had before him an application on which he proceeded to take action 
under the appropriate section of the Registration Act. He was 
satisfied that he had before him a valid applicatioa by, or on behalf 
of, a person entitled to make the same. I do not see that we are 
called upon to inquire into the precise nature o f that, application, 
especially in the absence of any specific plea that it was made by 
the particular person not authorized to make it. The proceedings 
before the Registrar resulted in an order by him, under the first 
clause of section 75 of Act X V I of 1908, whereby he ordered the 
document to be registered, In the meantime the estate of the 
minor sons of Sahu Prasadi Lai had been taken under the 
management of the Court of Wards, and the Collector of Morad­
abad, in his official capacity as Manager of the Court of Wards, 
became charged with looking after the interests of the minors in 
this matter. The Registrar's order for the registration of the



document was dated the 28tli of June, 1912. Within the prescribed 
nn'rT.wArTMP. ^  period of 30 days, that is to say, on the 23rd of July, 1912, the 
MOBADABA.D Collector sent the document in suit to the Sub-Kegistrar with 
UxQEm-xjĥ  an official letter, enclosing also a certified copy of the order 

R ah m in . o f  the District Registrar. The Sub-Registrar on receipt of 
this communication, took cognizance of the same as a presen­
tation of the document, within the meaning of section 75, clause 

• (2), of the Registration Act, and proceeded to register the docu­
ment accordingly. The present suit was instituted on the 23rd of 
November, 1914, the plaintiff being the Collector of Moradabad as 
Manager of the Court of Wards in charge of the estate of the two 
minor sons of Sahu Prasadi Lai. The defendants were the original 
mortgagor, who did not contest the suit, and a number of subse­
quent transferees. In the written statements filed by some of 
these men the plea was taken that the document sued upon had not 
been duly presented for registration within the requirements of 
the law, that its registration was consequently invalid and 
that it could not affect the property hypothecated. The court 
below fixed a number of issues, but as between the plaintiff and 
the subsequent transferees it has tried out only the one issue as to 
the validity of the registration. Having come to a finding that the 
registration was invalid, the learned Subordinate Judge has 
dismissed the plaintiff’s claim altogether, holding that, as a claim 
for a simple money debt against the original mortgagor, the suit 
would be barred by limitation.

The appeal before us raises simply the question of the validity 
of the registration. In the earlier portion of this order I  have 
taken occasion to dispose of two points which were incidentally 
argued. There remains the main substantial point in the appeal, 
namely, whether the Sub-Registrar of Moradabad was right in treat­
ing this document as having been duly presented to him on the 
23rd of July, 1912, when he received it under cover of an official 
letter from the Collector of Moradabad. In dealing with this 
point I  do not propose to refer to the numerous authorities which 
have been cited before us. The present case is clearly distinguish­
able on the facts from any of those authorities, in that it turns upon 

: section 78, and not exclusively upon section 82, of the Registration 
"I^Qt.' This was not a case in which the registration officers had

438 THE INDIAN LAW REPORTS, [VOL. XL.



VOL. XL.] ALLAHABAD SMLISS, 4S9

never been lawfully seised of the dooument at all. There had been, 
as I  have held, a valid presentation of the document in the first 
instance on the 5th of February, 1912, Moreover, there was in 
existence a positive order by the District Registrar that the docu­
ment be registered. The only question, therefore, is whether the 
procedure adopted in carrying out that order was such as wholly to 
invalidate the registration which followed, or was at -most an irre­
gularity of procedure on the part of the Sub-Eegistrar of Morad- 
abad covered by section 87 of the Registration A-ct. The provisions 
of section 75, clause (2), o f the Act are somewhat curiously 
worded. There is no such categorical imperative as is to be 
found in section 32, where it is laid down that, subject to certain 
exceptions, every document to be registered shall be presented by 
one or other of the persons described in the categories which follow. 
All that section 75, clause (2), does is to empower the registering 
officer to register the document, without such complete compli­
ance as would otherwise be required with the provisions of sections 
58, 59 and 60 of the Act, provided only it be duly presented to him 
within 30 days of the making of the Registrar’s order. The 
controversy before us has turned on the expression “  duly 
presented.” The Sub-Registrar’s duty when he received this 
document on the 23rd of July,1912, was no doubt to satisfy himself 
that it was being presented to him by a person claiming under 
the document. I f  the Collector of Morad abad had presented 
himself in person at the office, the Sub-Registrar would pre­
sumably have -taken the Collector’s word for it that the estate 
t)f the minor sons of the deceased mortgagee was now in his charge 
as Manager of the Court of Wards and that he was entitled to 
prefer a claim under the document on behalf of the said minors, 
or he might have satisfied himself on this point by a reference 
to the notification in the official Gazette, What he had before 
him was an official letter, on the authority of the Collector of 
M oradabad, claiming to be in charge of the estate o f the minors 
and to be entitled to present the document for registration. 
The argument that the Collector’s failure to present this appli­
cation in person is a fatal defect in. the registration of the 
document seems to me open to a reductio ad ahsurdum- 
Whoever the messenger may have been who carried the document
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in question along with the Colleotor’a letter to the office of 
the Sub-Registrar of Moradabad, the CollecLoi could have 
given him formal authority to present the document by the 
execution of a special power of attorney ; that special power of 
attorney, being an instrument executed by the Collector in his 
official capacity, could have been registered on the strength of^an 
official letter from the Collector, without his personal attendance 
at the office, under the provisions of section 88 of the Registration 
Act. On the principle that the greater includes the less it seems 
to be asking far less of the Sub-Registrar that he should take 
cognizance of the Collector’s official signature and designation to 
a letter informing him of the Colk’ctor’s interest in the document 
in suit and presenting it for registration, than to ask him to 
accept a similar letter as proof of the fact that a particular 
document, as for instance a power of attorney, had been executed 
by the Collector. Under the circumstances of the case 1 think 
we are not straining the law in holding that the presentation of 
this document made on the 23rd of July, 1912, was a sufficient 
compliance with the requirements of section 75, clause (2), of the 
Act. Even if I do not think so, I  should feel justified in regard­
ing the action of the Sub-Registrar in taking cognizance of 
certain facts on the strength of an official letter received from 
the Collector of the district, without requiring the personal 
attendance of that officer before him, as at most a defect of 
procedure, curable by provisions of section 87 of the Act. I  hold 
therefore that the finding of the court below that the document 
in suit is invalid as a mortgage for want of due registration is 
incorrect and must be reversed. Although certain other issues 
have been disposed of in the judgment under appeal, this was the 
main issue decided as between tha plaintiff and the subsequent 
transferees and it was certainly a preliminary issue. As we 
have reversed the finding of the court below on this point, I 
think the proper order to pass is that the decree of the court 
below be set aside and the case returned to that court for retrial 
and disposal on the merits. We leave the costs of this appeal 
to be costs in the cause.

W alsh, J.— I agree, I think the case of the respondents is 
an attempt to apply the dicta of the Privy Council to a
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situation in respect of which they were certainly nob uttered and 
to which, I think, they are not applicable. I  propose to cite 
authorities only for the purpose of showing the principles which 
have to be borne in mind and then to attempt to construe these 
somewhat complicated provisions in order to make them work, if 
possible, naturally and easily.

Now, first, with regard to the presentation by the pleader on 
the 5th of February. By the endorsement that presentation 
purports to have been made under the authority of a special 
power of attorney duly authenticated in the registration office two 
days before, I feel a difficulty in applying the terms of section 
60, sub-section (2), to that endorsement. The endorsement, it 
seems to mo, is only evidence of the facts mentioned.by it after 
the provisions of the section have been complied with and a 
certificate has been issued for registration. And, inasmuch as 
the very question which we have to decide is whether those 
provisions have been complied with, as provided by scction 60, it 
looks to me somewhat like begging the question to apply section 60, 
sub-section (2), to this endorseraont. There is a further difficulty 
strongly relied upon in argument by Dr. Sulmrnan that it is only 
evidence of the facts mentioned in the endorsement and the endorse­
ment does not, it so happens in this case, mention the fact of the 
execution of the power of attorney, And therefore, although I 
agree in the conclusion at which my brother has arrived to be 
drawn from that endorsement, I do so for somewhat different 
reasons. I think it is in any event, apart from the provisions of 
the Act, an instance of the sort of case to which the old maxitn 
of omnia praesumuntior rite et solemniter ease acta ought to 
be applied, and that view seems to me to be supported by a 
passage in a case under this Act of a similar nature decided 
in the Privy Council as long ago as 1877. In that case Sir  ̂
M o n t a g u e  E, S m i t e , delivering the judgment of their Lordships* 
Said:—“ If the High^Gourt is to be understood to mean that in all 
cases where a registered deed is produced, it is open to the party 
objecting to the deed, to contend that there was an improper 
registration, that the terms of the Registration Act in some 
substantial respects have not been complied with, their Lordships 
think this is too broadly stated. Undoubtedly, it would be a
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most inconvenienfc rule if it were to be laid down generally, that 
all courts, upon the production of a deed which has the Registrar’s 
endorsement of due registration, should be called on to inquire, 
before receiving ib in evidence, whether the Registrar had 
properly performed his duty. Their Lordships think that this 
rule ought not 60 be thus broadly laid down. The registration 
is mainly required for the purpose of giving notoriety to the deed 
, . , I f  the registration could at any time, at whatever distance
of time, be opened, parties would never know what to rely upon, 
or when they would be safe. If the Registrar refuses to register 
there is ab once a remedy by an appeal/’ Applying that general 
statement of principle to the endorsementi on a deed of the alleged 
authentication before the Registrar of a power of attorney under 
which a person presenting the deed for registration purported 
to act, I think in th e absence of either a finding or of evidence 
to the contrary^ and there is a total absence o f either in this case, 
wo are entitled to assume that when* the Registrar endorsed on 
the deed the due authentication in his office of the power of 

attorney he meant that it was a power of attorney which had been 
properly executed and authenticated before him in accordance 
with law, And I therefore agree with my brother that the case 
of the respondents with regard to the presentation of the 5fch of 

February "breaks down.
We, therefore, start with this, that the document in question 

was presented at the Sub-Registrar’s office for registration in 
accordance with the requirements of the law which the Privy 
Council in a passage which I propose to cite has said “  it is the 
duty of court of India to sea carried oub.”  The guiding 
principle recognized more than once by the Privy Council and 
reiterated by decisions in this Court is to be found in the head- 
note to the decision in Mujib«un-mssa v. Ahdur Rahim  (1)
“ The power and jurisdiction of the Registrar only arises when 
he is invoked by a person in direct relation to the document, " 
And the necessity of guarding against opening the door even to 
trivial breaches of these requirements has been recently enforced 
by the judgment of their Lordships delivered by Sir J o h n  E d g e  

m Jamb'll JPraaad v, Muhammad Afiah AH Khan  { 2 } Itj is
85 iS) 1X916) L h. R., 37
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fcbe duty of courts of India not to allow, the imperative provisions 
of the Act to be defeated when, as in this case, it is proved that 
an agent who presented a document for registration had not been 
duly authorized in the manner prescribed by the Act to present 
i t / ’ I  would only add that a perusal of the judgment of the High 
Court in that case delivered by Gbiffin , J., shows that there 
was positive evidence and a finding of fact negativing the Bti’ict 
compliance with the requirements of the Act.

These cases are decisions, as my brother has pointed out, under 
sections 82, 38 and 34 of the Act. And, as my brother has 
already pointed out, there is in the provision about presentation 
in section 75 to which I propose to refer in a moment, an absence 
of that imperative language which Sir John E dge refers to in 
the passage I have quoted. This brings me to the question of 
the second presentation, namely, of the 23rd of July, by the 
Collector through a letter, after various incidents, iEcludiug 
the death of the- mortgagee had occurred, and a proceeding 
had taken place before the Registrar. The receipt of 
that letter was carefully endorsed by the Sub-Begistrar 
on the deed on the same day, and the second poino which 
we have to decide, and it is really the great difficulty in the 
case, is whether there was a due presentation of that deed in 
accordance with section 75. I have come to the conclusion that 
there was, very largely for this reason. I think part VI and 
part X II of the Act deal with totally different ciraumstances and 
contemplate a totally different situation, and that the fallacy 
underlying the respondent’s argument is an attempt to introduce 
into part X II considerations bearing upon interpretation which 
are really only applicable to part VI, The contrast between the 
two parts is really significant. Part VI is a collection of sections, 
and they are those on which the decisions of High Courts and 
Privy Council have been mainly given, dealing solely with 
“  presenting documeiits for registration.”  Part X II is also self- 
contained and deals with a situation created by what is called 
“ refusal to register.”  We have to deal with a case of refusal to 
r e g i s t e r ,  and of another kind of presentation in consequence of 
the proceedings rendered necessary by such refusal. Section 7l,
(2), says that no registering officer shall accept for registratioii.
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provisions hereinafter contained, the document is directed to be 
registered, Section 72, so far as there is anything before us in 
the case at present, does not apply, but I refer to it for one rather 
important fact. The word "presented occurs in it, namely, 
an appeal may be heard from the order of the Sub-Registrar if 
presented to the Registrar within 30 days. It coul d hardly be 
contended that that presentation must be of the strict personal 
character which is obviously intended by part V I of the Act. and 
therefore we find in the part of the Act which we have to construe 
that the word “  presented ”  is used in what I may call a more 
elastic sense. Section 73 deals with the right of the party who 
desires to secure registration where the Sub-Registrar refuses on 
the ground of the denial of execution. That right is to apply 
to the Registrar to establish his right to have the document 
registered. Section 74 provides for an inquiry before the Regis­
trar, as the result of such application, into (a)  the execution, (h) 
the compliance with the requirements of the law. As regards 

presenting " it clearly refers to such presentation as is dealt 
with by part VI ” so as to entitle the document to registration,” 
And. in connection with such inquiry section 75 (4) enables the 
Registrar to summon and enforce the attendjince of witnesses, to 
compel them to give evidence as if he wore a Civil Court, and to 
deal with costs which are made recoverable as i f  they had been 
awarded in a suit under the Codti of Civil Procedure. In my 
view that proceeding is a judicial proceeding and was intended 
by the Legislature to be a judicial proceeding, the ordinary 
penalty for failure in which was visited on the unsuccessful party 
in the way such penalties are. And to my mind, therefore, the 
questions of the due execution, the due authorization of the person- 
presenting, and the due presentation, when such an inquiry has 
taken place, are decided and disposed of for the purpose of the im­
mediate question of registration or non-registration in a final order, 
The result of the Registrar’s order, if in the afifirmative, is to 
establish the right of the person to have the document registered 
and to entitle the dooumeni; to registration, and the form of his 
order is an order that it shall be registered. To my mind, though 
I  feel difficulty and hesitation about it, it would be' to attribute
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totally superfluous particularity to the Legislature if one were to 
hold that these provisiong in section 75 superimpose upon that 
solemn proceeding and final decision, a duty upon the person who 
desires merely to carry out the order of the Registrar, of perform­
ing the strict formalities which are necessary and have been held 
by the Privy Council to be necessary before the registration by 
the Eegisfcrar has takea place. To my mind what happens after 
the Registrar’s order is pure machinery. Any form of presenta­
tion, if it is supported by an application, which takes place on 
behalf of the presenter and is noted on the order in his favour, is 
sufficient. And even if it were not, I agree with my brother that 
section 87 covers the case. I, therefore, agree that this decision 
cannot stand.

I  want to add. one word with regard to the way in which the 
case has been dealt with. As I have often said it is in the 
interests of the courts themselves, and what is far more important, 
in the interests of the litigant, that in a case of this description 
where the evidence has in fact been taken and both sides have 
done all that' they are able or likely to be able to do before the 
trial court, and the courts, when it sits down to review the whole 
case and write its judgmert, finds that there is some technical 
point which in its opinion enables it to dismiss the case, it should 
go on to dispose of all of the issues which have been dealt with in 
evidence and argued at the bar before it. It is just as easy, and 
there is no better time than when the hearing of the case is fresh 
in the recollection of the court. Nobody is infallible, and in a 
difficult case of this kind it is not impossible that the appellate 
court will take a different view of the law and therefore it is of 
bhe highest importance that the courts, with such points before 
them, should go on to complete the whole case and come to a 
concl usion upon the merits.

The real question in this case is whether there is anything to 
show that these two infant children whom the Court of Wards 
represents as plaintiffs are to be deprived of the fruits of the con­
tract entered into by their father. And here are we, sitting in 
this Court, with all the evidence material to that point already 
given on both sides in the court below, and if  findings had been 
arrived at by the court below, fully equipped for disposing of the
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case upon the merits, compelled to send the case back for a 
re-hearing, probably before another judge, two years at least 
after the original hearing o f the suit. I t  is suggested that, 
even after that has taken pla^e and it has corae to this Court 
again, there may still be an appeal to the Privy Council on the 
main question of registration. All these proceedings have a 
tendency to prolong to an unspeakable extent the decision of a 
comparatively, trivial dispute and to accumulate the expenditure 
of costs out of all proponion to the issues involved. Of course 
■where there is a real preliminary point, it is a totally different 
matter. No doubt it is necessary sometimes to decide as a pre­
liminary matter whether the court is competent to hear a case, at 
all. But when every thing has been done to enable the trial 
court to dispose of a case, I think it is a great misfortune, and it 
happens a great deal too often, that a judge gets rid of it by' 
disposing of some technicality raised by one of the parties leaving 
the merits wholly untouched. I agree with my brother that this 
is a preliminary point and that the case must go back.

By t§ e  C o u r t .—W e set aside the decree of the court below 
and remand the case to that court under order X II, rule 23, of 
the Code of Civil Procedure for re-trial and disposal on the merits. 
We leave the costs of this appeal to be coats in the cause.

A'p'peaI decreed and cause remanded,

Sifore Sir Bm> y Bichards, Knight, Chief Justice^ and Justice Sir 
Framada Charan Banerji.

SHANKAR LAD (Pjc/Ainth’i?j v. RAM BABO (Dee’ehdantj.^** 
Partnsrship—Death of one partner leaving a minor sm -^Suit by surviving^ 

partm r agatmt minor for rendition of acoounts--Procedur0.
One of two paEfcnei’S in a specific busmess, who was alleged to have beea 

the managing parfcner, died, leaving him surviving a minor son. Tha othei; 
partner sued the minor, as bia father’ s reprosoufcativo, for rendition of aooouats 
TOd los payinGHt ol 'whafe miglafba found due to him (tha plaintiS).

HeW that the suit was maintain«Tibio ; but the proper proceclure was for 
the oourb to direct both aides to pEoduoa theis aooounts and thereafter to 
pass a|deoree for whatevsr Sum might appear to be.duo from one party to tho 
other.

* Seoond Appeal No. 770 of X916 from a decree of D. R. Lylo, District
JudgeofA-grn, dated the 9th of February, 1916, oonarming a decree of P. BJ. 
Bay, Munsif oi 4gra, dated the Igth of March, 1016,


