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preliminary order passed in the case clearly shows that those
responsible forthe eonduct of tho prosecation were not prepared
to ask the Court to find that these men were halitual robbers or
habitual receivers of stolen properiy. Foe all these rcasonsl
am quile sabisfied thab the orders complained of cannot be sus-
tained. I set aside the order of the {ub-Divisional Magistrate
and discharge Indar, Bhopal and Jhabbu Il If they have
furnished the securities required, their sureties will he discharged
and their own recognizances cancelled. [f they are in custody
for failure o furnish seenrity, they must be at onec released,
Order set aside.

APPELLATE CIVIL,

Before M- Justice Piggott and Mr, Justico Walsh.
GANESHI LAT, (PriinTier) v, BABU LAL Awp oprens (DErFoNraNTs).®
Bindu Low-—Pariition—Ivight of a third pa:ty to half of the property
partitioned subsequently estadlished by suit—Right of oviginal parties lo
ve-pawlilion,

One of tiwo hrothors sued the other for partition of what thay alleged to
he tho joint family properby. The suit was compromised, and a partition
wag effected whioh was embodied in a decree. Subsequently, however, a
cousin of the partles established by suit hig title to one balf of the family
proparty which had heen already divided betweon the twn hrothers, Held
that b was open 1o the two brothers—if not eo noming to re-openn the partition
alroady effccted-—nf any rato lo ask the couri to adjust ns botween them
the loss vecasioned by the success of their cousin’s suil, Marsti v. Rameo (1)
referred to. \

GaNgsur LAL and Babu Lal werc brothers, In 1910 Bubu
Lal sued Ganeshi Lal for partition of the joint fawmily property,
namely a number of houscs in  Pilkhua in the Meerat district
Ganeshi Lal in his defence stated that there was another item
of juint family preperty, namely a “shop’ ab Landour (Mus.
soorie), which als» should bo included in the partition. The parties
entered into a compromise, and on the 21st of December, 1910, a
decree was passed in aczordance therewith, By this decrce one-half

of a large house was allotted to Babu Lal and the other half to
Ganeshi Lal; and of the smaller houses, some were allotted to
Babu Lal and others to Ganeshi T, and one was left in their

* Pivst Appeal Mo, 281 of 1916, from & deoreo of . R Neave, Subordinate
Judge of_Dehra Dun, dated the 11th of July, 1918,

(1) (18985) L. L, B. 21 Bom, 83",
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joint possession. The effect of the decree upon the * shop” at
Landour was a matter of controversy.

In 1914 Khairati Lal, a cousin of the two brothers, brought
& suif against them claiming title to one-half of the family
property and asking for possession by partition of his half share
out of the whole of the property dealt with in the suit of 1910
The two brobhers denied that Kbhairati Lal had any title, The
court found in favour of Khairati Lal, and on the 3td of February,
1915, decreed his elaim. The decree awarded him two of the
smoaller houses which had been allotted to Babu Lal by the porti-
tion > 1910, and also that half of the large house which had
been allotted to Ganeshi Lnl. It appeared that at the time of
the litigation of 1910 the two brothers were acting under a
bond fide mistake as to their being the sole owners of tte joint
family property, and were unaware of the existence of Khairati
Lal’s sijle.

The present suit for partition was brought by Ganeshi Lal

on the ground that in consequence of Khairati Lal’s suit and -

the decree passed therein he was entitled to re-open the question
of the distribution of the property effected by the partition of
1910, including the ¢shop” at Landour; it was not speeifical-
ly alleged, however, that the parties were then under a mutual
bond fide mistake, The suit was brought in the courtof the
Subordinate Judge of Debra Dun and Mussoorie. One of the
pleas raised by the principal defendant, Babu Lal, was that the
court had no jurisdiction to try the suit, inasmuch as what wus
described as the ‘“shop” at Landour was only business located
in & house which did not belong to the parties, and consequently
there was no immovable property situate within the territopiél
jurisdiction of thecourt.  The Subordinate Judge was of opinion
that he had jurisdiction to try only that part of *the suit which
related to the said * shop,” but that there was no ground for
re-opening the partition of 1910 with respect thereto. ~He,
accordingly, dismissed the suit. The plaintiff appealed.

Munshi Gulzari Lal, for the appellant :—

The compromise and deeree of 1910 effected only a partial
partition; the ¢ shop”
ab Pilkhua were left joint. A subsequent suit for partition lies

and business at Landour and a ‘house -
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where the former parlition was partial. Morcover, the parties
to the partition of 1910 hud no idea that their cousin Khairati
Lal was also entitled to a share, and on that point they were
labouring under a bond fide mistake. One-half of the property
having been awarded to Khairati Lal under the decree of 1915,
the previous partition was disturbed and the plaintiff was pre-
judiced in consequence of the common mistake, Under these
circumstances the plaintiff' is entitled o bave the partition re-
opened and to have the property remaining after the allotment
of Khairati Lal's share re-divided. I rely on Mayne: Hindu
Law, Highth edition, page 690, and Maruti v. Eama (1), The
lower court is wrong in holding that it had jurisdiction to enter-
tain only a portion of the claim, Ithad jurisdiction to try the
whole suit, if it had jurisdiction at all, that is, if any porlion of
the property was situate within its territorial jurisdiction.

Dr. Surendra Natl. Sen, for the respondent i

The parties to the present suit were eo-defendants in Khairati
Lal’s suit for partition, and in suech suits there can be res
judicatw between co-defendants. Having regard to the nature
and character of a partition suit, the present plaintiff might and
ought o have pleaded in Khairati Lal's suit that there should
be a re-adjustment of the shares bebween the defendants inter se.
He cannot be allowec to re-agitate the samo matber by a scparate
suit ; Parsotam Bao Tanlia v. Radha Bai (2). Iam entitled
to support the decree of the lower court on this ground, although
it was not the ground upon which that court disposed of the
case. A partition once effected cannot bo re-opened excepting
upon some well-defined grounds, which are swmnmarized in
Ramakrishna: Hinde Law, Volume IT, p. 116, The plaintif
has not pleaded either in the plaint or in the grounds of appeal
that there was a bond fide common mistake at the time of the
partition of 1910. 'The lower cuurt Las not pruperly tried the
question of jurisdiction. There appears to be no immovable
property situate within the jurisdiction of that court, The busi-
ness ot Landour is not jmmovable property, and the house in
which it is located does not belong to the parties. Under section
16 of the Code of Civil Procedure 'the lower court had ne

jurisdiction to entertain the suit and it was rightly dismissed.
(1) (1898) L, L. R, 21 Bom, 888, (2) (1910) I, T, R, 82 AllL, 459,
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Munshi Gulzari Lal, was heard in reply.

PraaoTT, J:——This is an sppeal by a plaintiff whose suit for
partitioa has beea dismissed by the court of the Subordinate
Julgs of Dehra Dun and Mussoorie.  One of the pleas taken in
the written statement was that that court had no jurisdiction to
try the suit at all. So far as we can gather from the judgement
of the learned Subordinate Judge, he seems to have found that
he had no jurisdiction to try the whole suit, but had jurisdiction
to try part of it, and he has thirefore procecded to try what he
regards as a preliminary question sufficient to determine that por-
ti07 of the suit which he conceived himself to have jurisdietion to
try. Thae conclusion we have come to is that the court below either
had jurisdiction to try the entire suit, or had no jurisdietion to
try any part of it, Further, we are of opinion that the decision
pronounced with regard to a portion of the plaintiff’s claim
proceeds upon erroneous principles of law and is caleulated to
make it impossible for the plaintiff in any evend to litigate
a possibly just claim any further. We must thercforc seb
aside the decree of the court bolow and remand the case to
that court under the provisions of order XLI, rule 23, of the Code
of Civil Procedur:. In so doing, however, we must make it quite
clear that we do not feel able on the materials before us finally to
determine the question of jurisdiction. We leave that question
still open, anl the court below, after receiving this order of
remand, should again take that point into consideration at once
and pass appropriate orders, according as to whether it finds that
it has or that it has not jurisdiction to try the suit. The said
suit arises out of the following state of facts, Ganeshi Lal the
plaintiff and Babu Lal the principal defendant are brothers.
They were admittedly up to the year 1910 members of a joint
undivided Hindu family. In the year 1910 Babu Lal brought
a suit for partition againss Ganeshi Lal. The speclﬁcatlou of the
property sought to be partitioned given at the foot of the plaint
sets forth a number of houses situated in the town of Pilkhua in
the Meerub district, and the suit was accordingly filed in the
court of the Munaif of Ghaziabad, within whose territorial

jurisdiction the spid property was situated. In his defence -
Ganeshi Ll raised n question as to whether the plaing ﬂont%med :
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a complete specification of the property which ought to ke brought
under partition. He pleaded that Babu Lal and limself were
the joint owners of a shop at Landour, the Cantorment of
Mussoorie, that this shop was an ancestral business cuviied on
for the benefit of both partics, that it had not been doing wel
angd that there were heavy liabilities attaching to the lusiness.
His written statement implies, if it does not actually state, that
this shop or business at Landour was in the possession and
under the management of Ganeshi Lal, and it is suggested that
Babu Tal’s object in suing for the pariition of the joint family
property at Pilkhus, v hile vwittiug all mention of the Landour
business, was to saddle bis Lrother Gancshi Lal with all the
liabilities of that busiuess while taking {or himself his full half
share in the joini property, some of which, it was contended, had
been purchased out of the profits of that business at a time when
such profits were available, This pleading obviously raises
questions of fact and of law which the court conducting the
partition would have had to determine before any decree could
be passed; but as a matter of fact the case was settled Ly a
compromise between the two brothers. The precise effect of that
compi‘omise as regards the business at Landour is a matter of
controversy in the present suib; but it is sufficient to note that
its result was to partition the immovable property at Pilkhua
in a particular manner. One large house was divided between
the brothers in equal shares, the eastern portion being assigned
to Babu Lal and the western portion to Gaueshi Lal. Certain
other houses w.re assigned, scne to one brother and some to the
other, and in respect of one Louse it was provided that it should
continue in the joint pessession of both purties. A decree was
passel ou the 21st of December, 1010, in the texms of the com-

prowise. In ihe year 1914, ome Khairati Lal, & cousin of the

parties, instituted o suit in which he claimed to recover possession
of one-half sharve of the whole of the property which had been
dealt within the partition of the 21st of December, 1910, alleging
himself to be the owner of the same and asking tlat his moiety
might be divided by meles and Lounds frum the resl and he be
put into possession. This suit was contested by loth the brothers,

who denied that Khairati Lal had any right or title in respect of
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any shave whatever in this property ; bub the suit was decreedl
in Khairati Lal's favour on the 8rd of February, 1915. The
result of this decree was that the western portion of the largest
of the houses in question, that is to say, the portion which had
been assigned to Ganeshi Lal at the parlition of 1810, was
awarded to Khairati Lal; and along with this one smaller build-
ing, descriled as a shop with a kachchu house appertaining there-
to, and another kacheha built house were awarded io Khaivati
fal out of the property allotted to Babu Lal in 1010. The
plainfiff claims that, in consequence of the success of Khairati
Lal’s suit, he is entitled to re-open the question of the distribu-
tion of the joint family property, and more particularly of the
immovable property, effected at the partition of 1910, We
must take it that at that time Ganeshi Lal aud Babu Lal honestly
believed theinselves to be the sole owners of the properly in their
possession which they then partitioned amongst themselves.
There was, therefore, a bond fide mistake ou the part of both
parties to the partiiion, and that mistake has now becor.e apparent
and has prcduced inequitable resulis because of the success of
Khairati Lal’s suit. There is good anthority for the proposition
that under such circumstances the party to the partition who
finds himself prejudiced as a consequence of the common mistake
i3 entitled to have the quostion’of the partition re-opened. A
very clear case on this point is that of Maruti v. Rame (1).
We agree with the principles laid down by the learned Judge
who deeided that case and we think that they apply to the cise
now before us. Ganeshi Lal, however, has chosen to complicate
the question in two ways, He wishes to re-open, not merely the
question of the division effeeted of the house property at Pilkhua
by the partition of 1910, but also the question then raised by him
as to the respective rights and liabilities of himself and his brother
in connection with the 1usiness at Landour. Believing appa-
rently that he could do this more effectually by means of a suip
instituted in the court within whose territorial jurisdiction this
Cantonment is situated, he has brought the present suit, not in
the court of the Munsif of Ghazisbad, but in that of the Subor-
dinate Judge of Dehra Dun and Mussoorie, The question
(1) (1895) 1, I, B, 21 Bom,, 833,
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whether that court has any jurisdiction to enterfain this plaing
depends simply on whether or not any immovable property
sought to be partitioned is situated within the territorial jurisdie- -
tion of that court. The provisions of section 16, clausc (b), of
the Code of Civil Procedure are quite clear in their application
to the present case, and, inasmuch as the defendant Babu Lal
does not live or carry on business within the jurisdiction of the
Subordinate Judge of Dchra Dun and Mussoorie, no possible
question arises as to the offect of any subsequent section of the
same Code.  Either the court below had jurisdiction to entertain
he whole of this suit or it had no jurisdiction to entertain it at
all, and this depends on what the parties meant in that court
when they spoke of the «shop” situated at Landour. The
wording of the plaint suggests that they were speaking oily of
a * business,” possibly carried on in a hired shop ; but it has
been pressed upon us on behalf of the plaintiff that this point is

. not made clear beyond dispute by the record ag it now stands

before us and that there is room for further inquiry in the court
below. The only other substantial point in the case turns on the
wording of the compromise of 1910 and the decrce passed in
accordance thercwith. We are not sure that we have all the
materials before us for pronouncing a final opinion on this point,
and it is nob advisable that we should endeavour to try this
question on the merits before the question of, jurisdiction has
been finally determined. According to the defendant the effect
of the compromise decrec of 1910 was nob merely to assign the
business at Landour,with its assets and its liabilitics, whatover
these might be, entirely to the share of Gancshi Lal; but it did
this independently altogether of the partition of the joint property
effected by the other portion of the compromise. Virtually the
contention for the defendants is that the decision arrived at
between the parties on their own compromisé in December, 1910,
amounted to a decision that this Landour business did not form
part of the assets of the joint family but was entirely a matter
for which Ganeshi Lal alone was responsible, This is o question
which may yet have to be determined between tho parties, and it
15 possible that faxther evidence may be required before a dccis
sion can be pronounced, ‘he point scems worth mentioning in
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order to make it clear that, in saying that Ganeshi Lal is in our
opinion entitled to have a re-partition of the joint family pro-
perty made in consequence of the success of Khairati Lal’s suit,
we arec not pronouncing any opinion one way orthe other as to
whether the assets or the liabilities of the Landour business
should or should not be taken info account in conneciion with
such re-partition. Our order therefore is that we remand thig
case to the court below under order XLI, rule 23, for retrial
subject to the remarks we have made, We leave all costs of this
appeal to be costs in the case

Warsh, J.-I entirely agree. I only wish to add one wexd
on the point arising on the merits which was substantially argued
before us, T agree with the deeision in I. L. R., 21 Bom., 338,
but I think that there is.danger in stating asa general prinei-
ple that proof of such matter entitles the party to re-partition.
I do not think that it entitles him %o open up the previous
decision excepl in so far as is necessary to apportion the loss
which arises out of the new fact. The right is basel simply
upon this prineiple, that where patties arrive at a parbition cither
by agrecment, or by a decree (which after all is only a more
solemn and binding form of agreemant), there is an implied and
mulual right of indemmity or contribution in respect of any
paramount elaim by a third person which throws the burden of
a loss not contemplated in the partition proceedings unfairly
upou one of the parties, If the original decision has been arrived
ab by a common mistake, which, of course, in the cage of a decree
is adopted by the court making the decree, the mistake ean be

set right pro tanto.
Appeal decreed, and couwse remanded,

REVISIONAL CIVIL.

Before Mr, Jusiice Tudball and Mr, Justice Muhammoad Rafig.
MUHAMMAD FARZAND ALI (Poaxxeier) v. RAHAT ALL axp ozmens
(DErENDANTS)®
Qivil Procedure Code (1908), order XLIV, rule i—Application for leave to

appeal in formé pauperis—dpplication rejected—Turther application for

leawe to pay the full court fee also rejected—~ Revision.

The rejection of an application made under order XLIV, rule 1, of the
Qode of Civil Prooedure, Iox leave to appenl as a pauper, is nob the rejection: of

# Qivil Revision No. 129 ot 1017,
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