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Regarding it, however, as a case standing "very much upon the
border line, and accepting, as we do, the conclusion that the
intention was not to eause the death of cither of the boys, we do
not think it necessary in this case to pass the severer sentence
provided by law, We so far accept the appeal of Gauri Shankar
thap we set aside the sentence of death passed upon him, butaffirm

' his conviction, We direct that he undergo transportation for

life with effect from the 2nd of January, 1918, the date of his
conviction in the Sessions Court.
Sentence modified.

BEVISIONAL CRIMINAL.

RBefore Mr. Justice Walsh,
SUNDAR NATH v, BARANA NATIL®
Criminal Procedure Code, seelion 145 CGovernment of India Act, 1916, section
107+-Ordér under section 145 of the Code of Criminal Procedure made by
o magistrate duly empowered to acé under Chapler XII of the Code—
Bevision-Jurisdiolion of High Courf.

When proceedings sre in intention, in form andin faob proceedings under
OChapter XII of the Codo of Oriminal Procedure, and aro taken by a magistrate
daly empowered to ach under thatichapter, the High Court has no power to send
for the ‘record of those proceedings, either under the Qode of Oriminal Procodure
or pnder the Government of India Act, 1915, Matubdlari Singh v. Jaisrs (1)
followed. Itis, however,open to a purty in suchz_z case to salisly tho High
Oourt that property of which he is entitled to posscasion hag been deult with
byon order which hasno legal authority af 2ll, and he mey do so hy an

affidayit or in any other relianblo manner, and thereby inveke the superintending
power of the court. )

Trus was an application iu revision from au order passed
under chapter X1I of the Ccude of Criminal Procedure by a
magistrate of the fist olass. The magistrate found that a
dispute likely to cause a breach of the peace existed in respect of
certain immovable property belonging to a math, bebween two
rival elaimants to the guddd, Sundar Nath and Barana Nath.
After a lengiby inquiry he came to the following finding :—

¢ After considering all the evidence on the record, I am
uriable to sakisfy toyselt whether any and which of thom (the clain-
axits) was in possession of the whole subject of dispute, and it has

% Ori ins] Revieion No. 83 of 1918, from an order of Bisheshwari Prasad,
Magigtrate, Pirst Qlass, of Garakhpur, dated the 2nd of January, 1918,
{2) (1917) 1, L. B., 80 A1, 612,
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not been shown also that any pariy is in decidedly compléte
possession of a part of the subject of dispute. I attach the
whole subject of dispute under section 146 of the Code of Crimi-
nal Procedure. viz., the lands and grain in Ubri Chauk, #ill a
competent court has determined the rights of the parties to it and
its possession.” Against this ordér Sundar Nath applied in
revisivn to the High Court. The application did not purport to
be filed under any particular section of any particular Act, but
contained the following grounds :—

(1) Because the learned magisirate had no jurisdietion to
proceed under section 145, Ciiminal Procedure Code, inasmauch
a8 there were no proper parties before him.

(2) Because Barana Nath Leing a trespasser, his possession,
even if proved, would not be recognized in law, and he cannot
taie advantage of the provisions of chapter XII of the Code of
Criminal Procedure,

(8) Because the magistrate has not exercised his jurisdietion
and made an oider in accordance with section 145, Criminal
Procedure Code, and maintained the party who bad the title and
possession both in his favour in possession.

(4) Because in any view, the order attaching the property and
. adding the various riders to his oxder imposing obligations on
Barana Nath is contrary to law and improper on the merits,”

Babu Satya Chandra Mukerji, for the applicant, ‘

WarsH, J.—1I have no power to send for the record in an
application for revision relating to proceedings under Chapter XII.

Sub-section (8)of svetion 435, Criminal Procedure Code, abso-
lutely prohibits that course, The law as laid down by the general
current of autherities in this province is that the superintendence
section, which is now =ection 107 of the Government of India Act,
eannot Le invoked so as to questlon proeeulmgs which purport to
be proceedings Jawfully taken by o magistrate under Chapter
MIH&W&]M@WMW&MMMnmmmmmﬁﬂ
ference of opinion on this point between some of the High Courts,
uotably two recent judgements, one delivered by my brother Kxox
and one delivered in Patna by the former Chief Justice of the

Pautna High Comt based upon the eourse of authorities. It is obvi-
ous that, having regaed to the view established in this Province,
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1918 it is difficult to question proceedings of this kind at all. It has
somon been said that proceedings which purport to be under Chapter XII1
Narn may be improperly taken, improperly brought or conducted, and
Bamixs  bhercfore may b treated as if they were no proccedings nnder the
Raru. Chapter. This view is not a sound one and has been frequently

dissented from~—even by the Privy Council in cases of awards,
where the arbitrators, so long ag they act within their jurisdietiou,
are masters of the situation. It has heen sought by persons trying
toget rid of an award to say that, if tho arbitrators have gone
wrong either in law or in procedure or something of that kind
other than misconduct, although there is no appeal, the award is
~bad and therefore no award at all.  In the same way it is sought
toargue that proceedings under Chapter X1I, where for example,
all the proper parties are not required to attend court and so
forth, being procecdings which are defective and therefore bad,
may be treated as though they were no proceedings at all, I think
it is impossible to give effect to this view, and there is the
further difficulty, as pointed out by KNox, J., that this cannot
be determined without sending for the record. [This is just what
this Court cannot do.

On the other hand, there is the difficulty in the other point of
view, viz, that though the Legislature has vested in this Court a
complete discretionary power of superintendence to check irregu.
lar proceedings of inferior courts which may result inserious injury
or injustice, if the view which I have just stated is correct—the
view with regard to the scnding for records or otherwise inquiring
into proceedings under Chapter XII,—the jurisdiction of thig
Court to superintend proceedings under Chapter XII may becoms
a dead letter. I think that this is nob necessarily so, There ig
at any rate one way in which it seems to me both views may be
reconciled, If proceedings totally without legal foundation or
legislative authority arc taken by a magistrate in the name of
proceedings under Chapter X1I, hub not seriously purporting to

~ be taken under, or to comply with the provisions of that Chapter,
‘and this Court is satisfied of that fact by rellable evidence,
then I think there is clearly a case for Interference, I myself
interfered in one oase which seomed to be a palpable and serious
wisunderstanding of the powers conferred by this seosion, where
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the magistrate had not even had a report which dealt with
any question of the breach of peace, so that the legal foundation
for his authority had never been laid, and in interfering in that
case I adopted the dictum of Sir JouN STANLEY, who seemed to
think that the superintendence section could be applied to any
circumstances t0 which revision would apply if it had not been
expressly excluded.

Somehow or other in that case,I do not know how, the circum-
stances were before me, because the record had been sent for and
the application had been admitted. Itis always open to a party
in such a case as this to satisfy the High Court that the property
of which he is entitled to possession has been dealt with by an
order which has no legal authority at all, and he may do so by an
affidavit or in any other reliable manner, and thereby invoke the
superintending power of the court ; but I do not think he can ask
this Court to interfere in revision or to send for the record,
merely by showing that on the face of the judgement the magis-
trate has neglected or misinterpreted some of the provisions of
the Chapter, :

The application is rejecied.
Application rejected.

m——y T g

APPELLATE CIVIL.

Before Mr, Justioe Piggoti and Mr. Justioe Waish.
L, W. ORDE (Praizuier) v. THE SECRBTARY OF STATE FOR INDIA
IN QOUNOCIL (DrrFENDANR).® -

- del No, I of 1894 (Land dequisition Act), sections 28, 40— Principles of
assessment of sompensation —Land forming par? of compound of house,
but actually in possession of lenants with owupancy rights.

- Tho owner of a house with & compound abtached to it let out-s large part
of the compound to agricultural tenants whom he allowed to aoguire oceupanoy
rights therein, JHeld, on a question arisingas o the principle of assessing
compensation for this portion under the Land Acquisition Act, 1894, thab, so
far asthe owner’s interest wbs concexned, compensation was properly caloulated .
at 8o many years’ purchase of the annual profits aciually received by the
owxer at the fime of the sale. The owner could not, in the circumstances, be
allowed to claim compensation as for a building sife. Bombay Improvement
Trustv. Jalbhoy Ardeshir (1) referred fo,

* Firat Appesl No, 849 of 1915, from s deores of I, Johnston, Distxich
Judge of Mearut, dated the 11th of May, 1915.
(1) (1909) I, T, R., 83 Bom., 489,
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