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APPELLATE CRIMINAL.

Befora Justice Sir Pramada Gharan Banorfi and Mr. Justice. Piggoit.
EMPEROR 0. GAURI SHANKAR¥
Act No. XLVof 1860 (Indian Pana,l Code), saction 302 —Murder- -—Poz"onmg by
arsemc«lmentwn—-Knawlez&ye

A person who administers a well-known poison like arsenic to another
muat be takon, to now that his aoh is 5o imminently dangorous that it must
in all probabiliby, eause death or such bodily injury as is likely to cause death,
and, if death ensus, he irs guilby qf m}:rder, noﬁwit_hsmnding that his intgntion
may not have haan to ocause death. Queen-Hmpress v, Tulsha (1), Eing-
Bumparor v. Bhagwan Din (2) and King-Bmperor v. Gutali (3) roferred bo.

ThIS was an appeal from a-convietion of murder and a sentence
of death pasned upon one Gauri Shankar Bhat by the Sessions
Judge of Cawnpore. ‘The facts of the case are fully stated in the
judgement of the Court,

Mr. E. A. Howard, for the appellmnt

The Government Advocate (Mr. 4. E. Ryves), for the Crown.

Baxzeit and Pracort, JJ. :—In bhis case Gauri Shankar Bhat,
aged 58 years, has been found guilty by the learned Sessions
Judge of Cawnpore on a charge framed under section 302 of the
Indian Penal Code, the case against him being that he caused the
death of a little boy named Parmanand by arsenical poisoning.
The record is before us for confirmation of the sentence of death
and a petition of appeal has been presented by Cauri Shankar
through the Superintendent of the Jail in which he is confined.
We have also had the advantage of hearing the case argued on
behalf of the appellant by a learnel advocate of this Court. The
story for the prosecution is that, on the 28rd of September last,
in the course of the forenoon, the accused asked two little boys,
Parmanand and Durga, the sons of his neighbours Lala and
Jawahir Kurmis, to come to him at a certain temple in order to
study., The accused’s own boys were there studying their books
just outside the temple, Ibis alleged that Gauri Shankar offered
some sugar to the boys, Parmanand and Durgs, taking precautions
ab the same time that his own sons should not receive any share

% Oriminal Appeal No. 41 af 1918, from an ordor of H, H, Ashworth,

Beagions Judge of On.wnporo, dated the 2nd of January, 1918.
(1)(189T) LW By, 29 AL, 143, (@) (1903) L I, R., 30 AlL,, 568,
(8) {1908) T L. B, 31 All., 143, ‘



VoL L] ALLAHABAD SERIES, 361

of it.  The boys ate the sugar on the spot and, after some time,
they were both taken ill with vomiting and purging. They were
carried to the hospital, and the first report was madeat the police
station of Derapur on the 24th of September at 1 p.m., thas
is to say, within about 24 hours of the occurrence. In this
report Lala, the father of the boy Parmanand, plainly aceused
Gauri Shankar of having given the two boys some poisonous subs-
tance in sugar. He did this on the strength of the statements
made to him by the boys themselves. The boys were treated at the
hospital, and it was apparent that the case of the younger of the
two, Parmanand, who was only about nine years of age, was the
more serious, and on the 24th of September, the statement of
Parmanand was recorded by the Tahsildar Magistrate, It is to
the effect already explained. It alleges that Durga and Parma-
nand had been sent to the temple by their mother at Gauri
Shankar’s instance, that they were given sugar to eat, that they
complained at the time that it had a curious taste, but were
encouraged by the accused to eat it, and that they were taken
ill shortly afterwards. The parents of the two. boys removed
them from the hospital on the morning of the 25th of
September, perhaps injudiciously so far as regards Parmanand,
The result was that, while Durgs recovered, Parmangnd died on
the 26th of September. The subsequent autopsy, taken in
connection with the report of the Chemical Examiner, puts it
beyond doult that death was the result of arsenical poisoning,
The hospital assistant, who treated both the boys, glves evidence
to the same effect. The symptoms observed by him were those of
arsenical poisoning and he suspected arsenio from the first,

The evidence on the record isnot voluminous, but it seems
sbralghtforward and reliable as far as it goes, Musammat Je asoda
is able to prove that Parmanand was sent to: Gauwri Sharkar at the
temple, at thé latter’s express requést, and thet wher hé ‘etrned
home about noon he was vomiting and soon ‘bacaiie seriously’ ilL,
The most nnportant evidence in the case is the statement” of the
boy Durga. He says that he was given sugar by the agoused at’

the temple along with Parmanand , thab they both complamed of -

the sugar tasting hitter, but the accused re-assured them, sayihg
that there was pepper in it, There is ome slight digorepatioy
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between his statement and the dying declaration of Parmanand,
According to the latter the boys were taken ill at the temple and
had Dboth of them vomited before they eft it. According to
Durga he was able to go away and visit his house and another
place, and had also eaten vwo puris, before he was taken ill. On
a consideration of the evidence given by Lala, the father of
Parmanand, and by Jawahir, the father of Durga, it seems probahle
that some confusion of memory on the purt of the boy Durga is
responsible for the discrepancy, The cvidence of Lala as to what
he was told by Parmanand clearly supports the version in the
dying declaration. The point, however, does not secem of material
importance, whatever the explanation of the discrepancy may be,

There is clear evidence of motive, although it may fairly be
argued on the acoused’s behalf that the motive is nob a strong
one for the commission of such an offence as murder, There was
a criminal prosccution pending against Gauri Shankar and the
case was down for hearing before the Tahsildar Magistrate on the
24th of September. Lala had been aclive in arranging for
the prosecution and was the most important witness in the case,
Jawahir, father of Durga, had also been summoned as a witness.
In the result Iinla was unable to attend because he was wailing
upon his sick son, and the complaint was dispissed without any
regular trial, the Magistrate apparenily accepiing a statement
made to him by Gauri Shankar and not considering himself called
upon to make further inquiry in the absence of the principal
witness for the prosecution,

The accused sets up no defence worthy of consideration, either
in the court below or in the petition of appeal which he has
addressed to us, He denies all the facts alleged against him, He
says he was nob in the village at all on the 28rd of September
and that the boys never came to him at the temple, In his poti-
tion of appeal to this Court he goes so far as to suggest that the
parents of the two boys were so seriously at enmity with him
that they administercd poison to their own children in order to
got him into trouble, A defence of the "sort certainly does not
help the aceused, The assessors, as well as the learned Sessions
Judge, were satisfied that the prosecution evidence was reliable
and that Gauri Shankar had certainly administered argenic to
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these two boys with the intention to make them ill. We bave
felt called upon to consider carefully the question as to the precise
nature of the offence thereby commitied by the acoused, The
learned Sessions Judge passes over the point somewhat lightly,
with the remark that the accused must have known that he was
likely to cause the death of Parmanand by giving him arsenic.
The question requires to be considered somewhat more carefully
with reference to the provisions of sections ;299 and 800 of the
Indian Penal Code. With regard to the former of these sestions,
we think there can be no doubt that Gauri Shankar intended to
cause bodily injury to the two boys and that the bodily injury
which he intended to cause by the administration of arsenic was
of a kind likely to result in death, specially in the case of a little
boy about nine years of age. Further, we are quite prepared to

hold that in administering arsenic to these boys he knew that he

was likely thereby to cause death, When we come to consider
the provisions of section 300, clause (2), it becomes evident that
the present case is one which lies very much on the boundary line.
Somewhat similar questions have had to be considered by this
Court in cases of dhatura poisoning and there has been some
conflict of authority, as may be seen from the following cases :—
Quesn-Empress v. Tuisha (1), King-Emperor v. Bhagwan Din
(2) and King-Emperor v. Gutali (3),

Each case must of course be decided upon its own facts, butit
seems a grave matter to hold that a man of the accused’s age,
administering a substance like .arsenic, with the effects of which
the agriculturist population of Northern India is well acquainted,
to a boy of Parmanand’s age, and actually causing his death
thereby, is to be found guilty of any offence short of murder,
even though his intention at the time may not have been (and
probably was not) to cause the death of the child. Taking the
provisions of the section in question as applicable to the facts of
the case, we think we are bound to hold that Gauri Shankar, in
committing the act proved against him, knew it to be so ima-
minently dangerous that it must in all probability cause to the
boys such bodily injury as is likely to cause death. The case

therefore just falls within the definition of the offence of murder,

(1) (1897) 1. L. R, 20 All, 143.  (2) (1908) L. L. R,, 30 AIl
(9) (1903)1 L, R, 81 AL, 148,
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Regarding it, however, as a case standing "very much upon the
border line, and accepting, as we do, the conclusion that the
intention was not to eause the death of cither of the boys, we do
not think it necessary in this case to pass the severer sentence
provided by law, We so far accept the appeal of Gauri Shankar
thap we set aside the sentence of death passed upon him, butaffirm

' his conviction, We direct that he undergo transportation for

life with effect from the 2nd of January, 1918, the date of his
conviction in the Sessions Court.
Sentence modified.

BEVISIONAL CRIMINAL.

RBefore Mr. Justice Walsh,
SUNDAR NATH v, BARANA NATIL®
Criminal Procedure Code, seelion 145 CGovernment of India Act, 1916, section
107+-Ordér under section 145 of the Code of Criminal Procedure made by
o magistrate duly empowered to acé under Chapler XII of the Code—
Bevision-Jurisdiolion of High Courf.

When proceedings sre in intention, in form andin faob proceedings under
OChapter XII of the Codo of Oriminal Procedure, and aro taken by a magistrate
daly empowered to ach under thatichapter, the High Court has no power to send
for the ‘record of those proceedings, either under the Qode of Oriminal Procodure
or pnder the Government of India Act, 1915, Matubdlari Singh v. Jaisrs (1)
followed. Itis, however,open to a purty in suchz_z case to salisly tho High
Oourt that property of which he is entitled to posscasion hag been deult with
byon order which hasno legal authority af 2ll, and he mey do so hy an

affidayit or in any other relianblo manner, and thereby inveke the superintending
power of the court. )

Trus was an application iu revision from au order passed
under chapter X1I of the Ccude of Criminal Procedure by a
magistrate of the fist olass. The magistrate found that a
dispute likely to cause a breach of the peace existed in respect of
certain immovable property belonging to a math, bebween two
rival elaimants to the guddd, Sundar Nath and Barana Nath.
After a lengiby inquiry he came to the following finding :—

¢ After considering all the evidence on the record, I am
uriable to sakisfy toyselt whether any and which of thom (the clain-
axits) was in possession of the whole subject of dispute, and it has

% Ori ins] Revieion No. 83 of 1918, from an order of Bisheshwari Prasad,
Magigtrate, Pirst Qlass, of Garakhpur, dated the 2nd of January, 1918,
{2) (1917) 1, L. B., 80 A1, 612,



