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1918 APPELLATE CIVIL.

Januwary, &

Before 8ir Hunry Richards, Enight, Chisf Justice, and Justios Sir  Promada
Charan Banerji.
MUTTAMMAD ISHAQ KHAN axp ormngs (Pratsmrrre) v. MUHAMMAD

RUSTAM ALT KIAN awD! ANornER (DEFENDARTS) AND TuHE COLLEC-

C TOR OF MUZAFFARNAGAR (Prarnrarm)*,

Qivil Proeedure Code [1008), section 11, Laptanation V; order XX, rule 18~
Suit for possession and mesne profiis— Deeree silent rega: ding fulure mesng
profits—Foesh suit forr such profits not barred.

The plaintiff claimed possession of immovabie property and mosno profils
to the date of suit ; also mesne profits pendents lite and subsequont to deeree.
Tho court gave a deerec for mesne profits to the duto of suit, hnt the decree
wag silent ag to mosne profits pendenie lile or subsoquaent {o decreo,

Held, on snit by the plainbiff for furthor mesne profits to the date of his
obtaining possession, that there was nothing in tho preeent Code of Civil
Procedure of 1908, any more than in the former Code of 1882, to bar such a suif,

Ram Dayal v. Madan Mohen Ll (1) followed. Doatswami Ayyar v. 1T
Subramania 4yyar (3) reforred to,

ToE plaintiffs were trustees under a wagframak executed by
Nawab Muhammad Azmat Ali Khan of Karnal. On the death
f the Nawab in 1908 the defendants, his step brothers, entered
nto possession of the wogf properties. The plaintiffs instituted
3 suit againgy the defendants in 1912 for enforcement of the wagqf
and possession of the wagf properties. In the plaint the plain-
tiffs prayed for a decree for' possession, and for the sum of
Rs. 81,084-9 a3 past mesne profits,  They also claimed pendente
lite and future mesne profits ill delivery of possession. The suit
wasg after contest decreed by the court of first instance (the
Additional Subordinate Judge of Meerut), and the decree was,
on appeal, confirmed hy the High Court. {For the judgement of
the High Court see Rustam Ali Khan v. Mushtal Husain
(3)]. The issue relating to mesne profits framed by the
Subordinate Judge was as follows :—* Are the plaintiffs entitled
to wasilat ¥ If so, to what'amount ?” The court found that
“ R, 65,390-6-5 is the total of the profits for three years.,”” The
operative portion of the judgement ran as follows :-—* Ordered,
that plaintiffs’ claim for possession as trustees be decreed as

* Firat Appeal No. 8 of 1917, from & decreo of Man Mohan Sanyal, Additional
Snbordinate Judge of Meerut, dated the 80th of August, 1916.
(1) (1899) L L. R, 21 AlL, 495, (%) (1917) L L. R, 41 Mad,, 188,
’ (8) (1916) 14 A, L. 7J., bb4.
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prayed. The claim about the wasilat up to the date of suit
is decreed 1o the extent of Rs. 57,564, and also for Rs. 1,227-4-4,
amount of cash deposit. Bemainder of the wasilef and cash
profits in deposit being not proved, claim about it is dismissed.”
The decree as drawn agrecd with the judgement, The plaintiffs
instituted the present suif {o recover mesne profits from the date
of the institution of the first suit till the date of delivery of pos-
session by the defendants to the receiver appointed by the High
Court. The defendants contended, imfer alia, that mesne pro-
- fits now in suit having been expressly claimed in the former suit
and refused, the claim was res judicate and was, under section
11 of the Code of Civil Procedure unsustainable. The lowcr
_court gave effect to this plea and dismissed the suit, '
The Hon'ble Dr. Te¢j Belhadur Sapra (with him Pandit
Kailas Nath Katju and Maulvi Sheikh Abdwullah), for the
appellants, contended that the suit was maintainable and the
claim as to future mesne profits not having been tried at all in
the earlier suit, section 11 did not apply. The plaintiff could
not in that suit elaim any decrce for pendemte lite and future
meene profits as & matter of right, no cause of action having
arisen for the same af the date of the institution of that suit. It
was entirely in the discretion of the court to grant or to refuse
- relief as to future mesne profits. Non-exercise of the diseretion
in the plaintiff’s favour would not take away his right to future
mesne profits when they actually become due; Ram Dayal
v. Madan Mohan Lal (1) and Man Mohun Sirkar v. The Secre-
tary of State for India in Council (2). The lower court is of
opinion that by reason of some change in arrangement and
phraseology there had been a change in the law and the decisions
under the old Code were no longer good law. This was not so.
The language of sections 211 and 212 of the Old Code and order
XX, rule 12, of the present Code was substantially the same, and

the two sections in the Old Code had now been amalgamated into

one, It was a well-settled principle of construction that the
Legislature was ‘presumed to know not only the general
principles of law but the constiuction which the courts had
put upon particular Statutes, and where a section of an Aet

(1) (1899) T. Iy R, 21 AlL, 425, (3) (1890) I, L. R., 17 Calc,, 968,
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which had received a judicial construction was re-enacted
in the same words, such re-enactment must be trcated as
a legislative recognition of the construction ; Kz parte
Oamphell (1). It the Legislature had intended to overrule
the unanimous decisions of all the High Courts on the point,
it would have done so by the use of cliar and apt language and
not indirectly and by mere implication. Under the present Code
all matlers and inquiries relating to mesne profits were to be
decided in the suit ibself and could not be relegated 10 the execu-
tion department. In that view the retention of clauses (1) and
(2) and the proviso to scetion 244 of the Code of 1882 had become
useless, and consequently no similar provisions wers to be found
in section 47 of the present Code, which had been entirely recast.
The insertion of the proviso to scetion 244 of the old Code under
section 47 of the present Code, would have becn entirely imean-
ingless and out of place, and ils omission therofore did not at all
imply that a separate suit for future profits not dealt with Ly the
decree would no longer lie. Reports of select committees were
not admissible on questions of construction of statutes, and the
lower court ought not to have referred to the report of 1903,
But even if the report were looked at, it would favour the plain-
tiff’s argument, The report of 1903 referred to by the lower
court was appended to a bill which contained an express clause
purporting to change the law and to overrule the previous
‘decisions, But that bill had been withdrawn and in the
report bo the bill which was subsequently introduced and
passed, there was no indication that any change in the law in
that direction was ever contemplated, the lower court had relicd
upon the decision of the Madras High Court in Ramasami Iyer
v, Srirangarajo Tyengar (2) but that case had been subsequently
overruled by a Tull Bench of the Madras Iigh Court;
Doruiswami Ayyar v. T, Subramania Ayyar (3).

The Hon'ble Sir Sundar Lal (with him Mr. 4. B. Rywves),
for the respondents, submitted that, if it were open to him, he
was prepared to argue that the case of Ram Doyal v. Madan
Mohan Lal (4) had been wrongly decided. Buv if that decision

(1) {1870) B' Ch. App., 708, (8) (1917) L L., R,, 41 Mad., 188,

(2) (1014) 26 Indian Osses, 092,  (4) (1899) T. I, R., 21 All, 426,
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was one by which the Court was bound, it was submitted that
there had been a change in the law, and by the amalgamation of

1918

MUTAMMAD

old sections 211 and 212 in one section in the present Code tle E'SIIAQUKHAN

Legislature had intenled to place claims to all mesne profits
(whether past or {uture) on an equal footing. The cause of
action for recovery of immovable property and its rents and
mesne profits was one and indivisible, and the plaintiff having
once claimed mesne profits, ceuld not bring a fresh suit {fur the
same purpose. O a proper coustruction of ordr XX, rule 12,
he could have in:isted for a decree for future mesne profits. The
omission of any provision in the present Code corresponding to
the proviso to section 244 of the old Code was most significant
and indicated that Explanation V, appended tosection 11 of the
present Code, would fully apply to the present case. He referred
to section 84 of the present Code.
Pandit Kailes Nath Kutjw, in reply, submitted that causes of
ction for recovery of immavable properiy and for its mesne
profits were separate and distinet ; Nandan Singh v. Ganga
Praspd (1), ‘
RicuarDs, C.J,, and BaNgryl, J. :—This appeal arises out of a
suit for mesne profiis. A previous suit had been brought, in
which possession of the lund had beea claimed. A certain sum

was also claimed as mesne profits for the period prior fo the

institution of the suit. There was o further elaim for moesne
profits during the pandency of the suit and afrer decree. The suit
resulted in a decrec for the plaintiffs for possession of the land and
also a decres for a portion of the amount claim>d by the plaiatitfs
for mesne profits. The rest of the plaintiff’s claim was dismissed,
On referring to the judgement 1t i3 quite clear that the court
never Jealt or purported to deal with the mesne profits during
the pendency of the suit or afier decree. In the present suit

mesne profits are clained from the date of the institution of the

suit up to the date of delivery of possession. The delence i3 that
the decree in the previous ruit operates as res judieata, and reli-
ance is placed upon the provisions of section 11, Expl:mmxon V.
Section 11 provides that “ No court shall try any suit or issue in

which the matter directly-and substaniially in issue has berzm ‘

(1) {1928) T, L» B, 85 All,, 512 (517).
22
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' directly and substantially in iseue in a former suit between the

same parties , . . in a courl competent to try such subsequent
suit.” Bxplanation V provides that “ Any relief claimed in the
plaint which is not expressly granted by the decree shall for th'e
purposes of this section be deemed to have been refused.” This
explanation corresponds exactly with Explanation III of
section 18 of the old Code. Reliance is also placed upon
the provisions of order IT, rule 2, which provides that « Every
suit shall include the whole of the claim which the plaintiff
is entitled to make in rvespect of the cause of action.” The
contention on behalf of the defendants is that the court in
the previous suit not having granied mesnc profits during the
pendency of the suit and frowm the date of the decree up to the
date of delivery of possession must be deemed to have refused it,
Further, the decree ought to be interpreted as having expressly
dismissed the suit in respect of mesne profits save to the extent
that mesne profits were granted. The very same question had
frequently arisen in the High Courts in India before the coming
into operation of the present Code of Civil Procedure. All the
courts appear to have held that, notwithstanding the provisions
of the old Code, a suit for mesne profits pendsnte lite and from
the date of the decree to delivery of possession could be maintain-
ed. This was expressly held in the case of Ram Dayal v. Madun

- Mohan Lol (1), In that case, just like the present, there had

been in a previous suit a cleim for mesne profits prior to the
institution of the suit and also future mesne profits. Neverthe-
less the court held that the subsequent suit for mesne profits from
the date of the inssitution of the suit up to delivery of possession
could be maintained when the court in the previous suit had not
decided the right of plaintiff to these iwesne profits, W think
that we are bound to follow this decision, unless it is shown that
the Legislature, when enacting the prusent Code of Civil Proce-
dure, altered the law, It i a recognized rule that where there
have been decided eases before an Act iy amended, if the amend-
ment does not expressly show that the law as interproted by the
decisions is altered, the rule laid down by the deecisions, is to be .
adhered to. ' ' A

(1) (1899) I, T.. R., 21 AL, 495,
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We now propose to consider whether the provisions of the
Code of Civil Procedure of 1908 altered the law in respect of the
matter with which we are dealing. Section 211 of the Code of
Civil Procedure of 1882 provided that in & “suit for the recovery
of possession of immovable property yielding rent or other profits
the court may provide in the decree for the payment of rent or
mesne profits in respect of such property from the institution of
the suit until the delivery of possession to the party in whose
favour the deeree was made.”

16 is to be noted that in this section there is no reference to
a claim in the plaint being made for mesne profits, Seetion 212
provided that where the suit was a suit for * possession of immov-
able property and for mesne profits which have accrued on the
property during the period prior to the institution of the suit
and the amount of such profits is disputed, the court may either
determine the amount by the decree itself or may pass a decree
for the property and direct an inquiry into the amount of mesne
profits and dispose of the same on further orders,” ,

The provisions of these two sections seem to have been amal.
gamated in the provisions of order XX, rule 12, of the new Code,
That order provides that * where there isa suit for the recovery
of possession of immovable property and for rent of mesne profits,

the court may pass a decree (@) for possession of the property,

(b) for the renb or mesue profits which bave accrued on the
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property during the period prior to the inssitution of the suit or |

directing an inquiry as to -such rent or mesne profits, and (c)
directing an inquiry as to the rent or mesne profits from the
institution of the suit until (1) the delivery of possession to the
" decree-holder, (ii) the relinguishment of possession by the judge-
ment-debtor with the notice to the decree-holder through the court,
or (iii) the expiration of three years from the date of the decree
whichever event firsi happens.,” Clause (2) of this rule provides
“ where an inquiry is directed under clause (b) or clause (¢) a final
decree in respect of the rent or mesne prohts shall be passed in
accordance with the result of the inquiry.”

. Under the old Code the practice was that, excepiing those
cages in which the court had actually found a certain amount due

for mesne profits, the court executing'the decree used to be called
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upon to malke an inquiry and to ascertaln in execuiion the amount
of mesne profiis, whether they were mesne profits which had
accrued prior to the institution of the suit or mesne profits which
had acorued beitween that date and the delivery of possession.
The authoriiy to make this inguiry was conferred on the court
executing the decree by section 244 of the Code of Civil Proce-
dare of 1882, io which we shall presently refer. It would seem,
therefors, that the only cubstuntial change that has been made in
the law is thit 16 is the court which hears the suit which is to
ascertain bhe mesne profivs, whether (hose mesne profits be mesne
profits which acerued vefore the institution of the sult or after-
wards ap to date of delivery of possession, and it is this court
which 18 to make the finel deerece for mesne profits which has to
be exesuled by the court exceuting the decree. 'We do not think
that any siguificance i3 to be attached to the fact that in section
211 of the old Code there is no reference to a claim for mesne
profits or to the fact that order XX, rule 12, purports to deal with
swits in which wesne profits are claimed. Scotivn 244 of the old
Code dealt with certain matters which were to be determined by
the cuurt executing the decree and nov by a separate suiv, aud
amongst other questions the very first mentioned were questions
regarding the amount of any mesae profits as to which the decrce
had direcis! an inquiry. There isa proviso at the end of the
section in the following wordy i—* Nothing in this section shall
be deemed to bar a sepavate suit for mesne profiis accruing
between the institation of the first suil and the execation of the
decres therein where such profits are nob dealt with by such
decree.”” The corresponding section of the Code of 1908 is
section 47. Tn this section refurence to all questions of mesne
profits is omitted and the provise which we have quoted from
section 244 is also omisted. 'The argument is that this last
mentioned oraission is most significant and that it demonstrates the
intension of the Legislature, that suits for the recovery of mesne
profits atter a previous suit {or possession cannot be maiutained,
A little consideration shows thab this argument is not so forcible
as might appear at first sight. The proviso to section 244 of
the old Code seems to have presumed that there was nothing in -
the Cloda jtsalf whish wonld prevent s sacond suit for mesne profits,
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but that it might be contended that the provisions of section 244
would preclude a second suit, and acrordingly the words of the pro-
vi80 are not that nothing « ia the Cods” shall be deemed o bar a
separate suit for mesne profits, but that noihing ¢ in the section™
shall be deemed to bar such a suit. It becomes apparent that the
rotention of this proviso in the new Cole would have been altoge-
ther meaningless and ou of place, because in sextion 47 of the new
Code there i3 no reference to inquiries as to mesne profits as
all, and order XX, rule 12, to which we have already referred,
expressly takes away the jurisdiction of the court exceating the
decree to make any inquiry in respect of mesne profits. T Le learn.
ed Judge in the court below has referred to the report of the select
committee on the provisions of the eontemplated amendmiont of
the Code of Civil Procedure. If it were permissibla to consider
the 1eport at all, the inference would seara to be rather against the
respondents than in their favour. The quotition had reference to &
Bill whi:h was subseguently withdrawa, In this Biil there was a
provision which would have made it gnite clear that a second suit
for mesne profits coulinnt be maintained. This provision dous 1o
find a place in the measure which was actually enacted. If any
legitimate inference conld be drawn at all, it wouid s.em as if the
Legislature, knowing well the course of decisious in thu Courts in

India had come to conclusion that it was best to maintain the.

rule of law as established by the cases, [n this connection it may
not be altogether out of place to suggest that there are someprac-
vical difficulties in the way of ascertaining mesne profits pendente
lite and particularly future mesne profits in the original suit.
Where there are more defendants than one, their liability may
not be altogether the same, and the final ascevtammpm, of the
amount due for mesne profits from the date of the decree to the
time of delivery of possession can never he made until possession
is actually taken by rehnqulshmenb on the part of the defendants
or through the court. We may mention here that the question
recently arose in the Madras High Court in the case of Dorai-
swami Ayyar v. T. Subramania 4yyar (1) in which the majori-
'ty of a Full Bench of that Court were of opmxon that, notwith-
gtanding the provisions of the new Code, a suit for mesne proﬁts

like the present could be mainbained.
(1) (1917) I, L, R, 41 Mad.,, 186,
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We allow the appeal, set aside the deeree of court below and
remand the case to that court with directions to re-admit the
suib in its original number and to proceed to'hear and detormine
the same according to law. The appellants will have their costs
of this appeal, Other costs will follow the event.

Appeal decresd and cause remanded.

Before Mr. Justice Piggott and Mr. Justics Walsh.
JAGARDEO SINGH (DupENpANT) v. ALL HAMMAD AND oTHERH
(Pramxeregs).

Aot ¢ Loval) No. IT of 1901 ¢ Agra Tenanoy Aok ), saction 84— Parson ocoupying
lond without consent of landlord—Ejectment— Non-ocoupaney Senant
—Usufruetuary nmortgages entitled to possession,

The plaintifis were tho usufrnctuary morlgagees entitled to possession of
the mortgaged property, The defendant having acquired & part of the equity
of redemption asgerted a right to the possession of some of the sir lands
comprised in the mortgage without tendering tho mortgage money, and
somchow menaged to get into possossion of certain plots.

Held, that section 84 of the Agra Temamcy Act, 1901, applied, and the
defendant oould be regarded as & person in possession of Jand without the
consent of tho landlord and cjected as if ho were a non-oscupanoy fonant,
Balli v. Naubat Singh (1) followed.

UnpER a usufructuary mortgage executed before the present

Tenancy Act came into force the plaintiffs were in possession of

‘certain plots of sir land as mortgagees. The defendant

acquired a share in the mahal in which the plots were situato
and thus became the owner of a portion of the equity
of redemption. Subsequently the defendant took possession of
some of the plots of sir land, The plaintiffs sued in the Revenue
Court for ejectment of the defendant as a non-occupancy
tenant, Thedefendantpleaded that there was no contract of tenancy
between the parties and that he was in proprietary possession as
a co-sharer in the mahal, The Revenue Court, acting under
section 199 (1) (@) of the Tenancy Act, referred the defendant to
the Civil Court. - The final decision of the Civil Court was to the
effect that these plaintiffs were entitled to exclusive possession
of the plots as usufructuary mortgagees, and that the defendant

¥ Second Appeul No. 118 of 1915, from a deores of Durga Dat Toghi,
Disbriot Judge of Azamgnrh, dated the 9th of Decomber, 1914, confirming a

fecree of Govind Atma Ram Dhandi, Assistant Collootor, flvsb class, of
Moharymadabad, dated the 18th-of July, 1914,

(1) (1042) 9 A, L. 3., 771




