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aljsurd; the more ho when the contract is made anrl breach of it 
occurs in a towii like Cawnpore, whero, unless ib is proved to the 
contrary, every workman knows that there is a law like Act XIII 
of 1859 and enters into; a contract vohmtarily and willingly. 
When a man enters into a contract ho must carry out the terms 
of the contracb into which he has entered unless he can show some 
reasonable excuse. One of the terms of tho very same contract 
can hardly be alterwarda held up as reasonable excuse for non
performance. Let the record he returned with bhia expression of 
opinion from this Court.

Record returned.

Lbe leamod Judge’ s judgement may be so miaoliievously interpreted that we iir© 
oompelled to interfere. Wa aofe aside the oi’dor of tho leiu’QQd District Judge and 
■we restore th;iifc o£ the Mftgiwtitato. It has not booa ahown to «a that the terms 
of the boad ai:o at all boyond tho mo;ms of Eamai Singli.

Bamtii Singh will work from tho date the order of this Court is oartifled to the 
coart below uufcil ho has completed fifty mouths of work from the date of the 
eontraot and will pay up tho sum of Ba 19*4 Until ho hjis -vvorkod for this 
peeiod aud paid up this sum he will oontinue to ba liable for wocIe, Any 
period for whioh he worked in tho past aud has worked siuoo the Gfch of E'ebru. 
ary, 1910, is to be deemed as work andor this ordoc and any payments made 
aubsequont to fcha Gthliof February, 1910, and aoceptod by Mr. Luoas are to be 
Seemed as payments made in liq^uidation of the Bum of Ba. 19-i; othorv?iso tho 
oxdes of the Isarned Magistrate will hold good.

APPELLATE DBIMINAL.

Before M r. J'miioe JPiggotL 
EMPEROR V. YCT8UF HUSAIN, ♦

Aol Ito, I  of 18?2 {Indian Evidence Act), section [105—^ci! ifo, X L V  of i860 
(Indian Penal Code), aeotion of privati clefenod— Fkadings-^
AUmiatim and appaycntly huoitsisunt pleas.
The right of an aoouaod person to defend himself upon a Qriminal charge 

can only bo limitecl by the provieionB of tho statute law,
There is nothing in the kw to prevent a man on his trial on. ft charge of 

culpable homicide from setting up an alternative dofonoQ oa. gome such linea as 
t h o s e •* First, I was not present at the ocourcemca referred to by tha 
prosooufcioQ witnesses, and they  are giving false evideaoo against tae ; 
eeoondly, even if I fail to perauado the Oourt of this ftvob, I can show from the 
afcatemanfia of the psoseoutiont witnesses thamselvos, that if I had oansed the 
death of any person in the manner and undac tho prcoise oiroumstanoiss depossd

«Oriminal Appeal No, 736 of 1917, from an order of F. D , SimpfiOn, 
Bessioiis Judge of Allahabad, dated the iOth o£ Septembei:, 1917.



to by iilieir evidence, I shoixld have beau acting in  tlio lawful eseroisa of a
right of private dcfeuco.”  ____________

Qu6en.-Em]}rssi v. Prag Dat (1), Queen-Em preiS  v. Tim m al (S) aud B m p e e o r

Em peror  v , QuUu  (3) referred to. Y u ^ u p

This was aa appeal from an order of the Sessions Judge o f Humu.
Allahabad, convicting the appellant of an offonce under section 
308 of the Indian Penal Code and sentencing him to three years' 
rigorous imprisonment, The facts of the case are fully stated 
ia the jutlgGmeut of the Courb.

Mr. 0. W. Billon  and P iari Lai Banerjij for the appellant.
The Government Pleader ^Babu Lalit Mohan Banerji), for 

the Crown.
PigqoTT, J. :—On the 26th of June, last, in the moring, in a 

frequented part of the city of Allahabad, a scuffle took place 
between Yusuf Husain, who is appellant now before this Court, 
and one Musi Raza. The two men came to the ground, the 
appellant being underneath and Musi Raza uppermost. When 
the scuffle ended. Musi Raza was found to be bleeding profusely 
from wounds in the chest. There were two distinct wounds, one 
of which was on the right side of the chest and the other on the 
left, over the region of the heart. The wound on the right side 
was long and superficial, and; so far as the medical evidence goes, 
might have been caused by the knife or other weapon which had 
just inflicted the wound on the lefb side slipping along the 
body. The wound on the left side was o f a peculiar character 

"and seems to haVe honestly puzs l̂ed the medical officers who 
examined it. The most remai’kable feature about it was that 
it was angular in shape, with two distinct limbs each about three 
quarters o f an inch long. The medical officer whoso evidence 
appears the more reliable was of opinion that this wound had 
most probably been inflicted with a knife, but that both the 
injuries on the chest looked as if they had been caused by a 
single blow, the knife having slipped round after penetrating and 
then slid along the body in the course of a scuffle. It so happened 
that the wound on the left side, while dangerous^ did not prove 
fatal. The pleural cavity was not penetrated, and though one of 
the minor arteries was severed and there was serious efifusion , of 

(1) (1898) 20 All., 459. (2) Q899) I .L  R „ 21 All., 122.
(3) Wookly Hotes, 1904, p. 113.
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blood, at one time tbreatening to prove dangerous to life, the in 
ju r y  yielded to sliilful treatment and Musi E.ai5a recovered. Yusuf 
Husain was committed for trial on a charge framed under section 
307 of the Indian Penal Code, The'Iearned Sessions Judge has 
fo u n d  that'Yusuf Husain stabbed Musi Baza \vith a knifo, ihat 
he did so with intent to cause death, or at least to cause such 
bodily injury as he knew to be likely to result in death, but 
that, eyen if death had resulted, the case would have been covered 
by Exception I to section 300 of the Indian Penal Code, in that 
Yusuf Husain had acted under sudden and grave provocation. 
He has accordingly convicted the appellant under section 308 of 
the Indian Penal Code and has sentenced him to ligorous impri
sonment for three years.

The memorandum o f appeal to thia Court, apart from calling in 
question the severity of the sentence, raises two distinct pleas, 
j he first is whether the prosecution evidence, even if  accepted at 
the value put upon, it by the learned Sessions Judge, justifies a 
finding that the appellant intended to cause death or even injury 
likely to result in death. The other is that the appellant was 
acting in the lawful exercise of his right of private defence and is 
completely protected by the provisions of section 97 of the Indian 
Penal Code. On this latter point there has been considGr£ible 
argument before me. With regard to the legal aspects of the 
case, I have been referred more particularly to three reported 
cases of this Court. Queeri'Empress v. Prag Bat (1), Queen 
Empress Y. Timm'il (2) and Emperor v. GuUu (3).

The first of these rulings seems to have only a remote bearing 
on the facts now before me. It lay.«i sireas upon the provisions 
of section 105 of the Indian Evidence Act, and thero can be no 
doubfc whatever that, if the present appellant is to secure an 
acquittal on the ground that ho acted in the cxcrcise of his lawful 
right of private defence; it must be becau.se the court finds this 
affirmatively, after laying the burden of proof on the accused 
person. With regard to the second of these two cases, it seems 
to me-tlmt the head-note goes very considerably beyond anythizig 
that was decided in the case itself, The learned Judges did nob 
confine their consideration of that case to the fact that the right 

(1) (1898) 20 A il.„ ^59. (2) (1899) I. L. B ., 21 A ll, 112.
(3) Weekly Notos, 1804, p,H3.
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of private defence had not been pleaded by the persons whose 
case they wore considering, The contention before them on 
behalf of the prosecution did not limit itself to thia but ic
was pleaded further “ that there was no evidence on the record 
upon which any circumstance could be inferred which would 
substantiate a plea of private defence. ”  This was the conten
tion which found favour with the Court and upon which the case 
was definitely decided. There is nothing to the contrary in the 
third of the cases to which I  have above referred. The right of an 
accused to defend himself upon a criminal charge can only be 
limited by the provisions of the statute law, and in this case 
the provisions to be considered are those o f section 105 of the 
Indian Evidence Act already referred to. I  cannot see anything 
in the law to prevent a man on his trial on a charge of homicide 
from setting up an alternative defence on some su^h lines as 
these — “ Firstly, I was not present at the occurrence referred 
to by the prosecution witnesses, aud they are giving false evidence 
against me ; secondly, even if I fail (o persuade the court of this 
fact, I can show from the statements of the prosecution witnesses 
themselves that, i f  I had caused the death of any person in the 
manner and under the precise circumstances deposed to by their 
evidence, I should have been acting in the lawful exercise of a 
right of private defence.”

Now in the present case the accused has done something like 
this, but not precisely this. He said that he was coming along the 
road on his bicycle when he warS set upon and assaulted by Musi 
Raza; that he fell ofEhis bicycle oa to the groimd, and Musi Eaza on 
the top of him, the two of them being mixed up with the bicycle, 
which fell to the ground at the same time. Musi Eaza received his 
injuries in the course of this fall) and they must presumably have 
been caused by some portion of the bit^cle. The defetice as thus 
set up was not substantiated by the evidence. I f it were necessary 
for me to go into the matter, I  could give niy reasons for concurring 
inthe.fii^ding of the learned Sessions Judge that Musi Raza was 
not injured by falling on the bicyple, hut that he was struck in 
the chest "by the appellant Yusuf-Husain^ holdiiig a peuiknife or 
some similar implement in his hand. I ’do not feel called upon 
to go into this question in detail, because the appeal has been
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what actually happeuod. It is imfort'unatc that Yusuf Husain 
was not sufficiently well advised to havo admitted this fact 
frankly in the trial court. The result has been to involve him 
in that necessity for arguing two inconsistent dcfenoes on which 
stress is laid in more ,than one of the rulings to which I havo 
just referred. He endeavoured to support his position by calling 
a number of witnesses, and these witnefses themselves laboured 
under the disadvantage which the accused had iujposed on 
the entire conduct of the^defence. They gave evidence as to the ' 
circumstances under which the affray between tine two men 
commeneedj which evidence has in the main l>een accepted 
by the trial court in preference to that of the prosecution 
witnesses. They described Musi Ram as the aggressor, and as.
having set upoii Yasuf Husain while the latter was ridiug by
on his bicycle. They said that the two men fell together on 
the ground with Musi Ram uppermost; but there they had to 
stop, unless they were to give away the dofenco principally
relied upon at the trial. None of the defence witnesses
would admit that he saw Yusuf Husuiu strike a blow with 
any weapon ur instrument whatsoever. They could only say 
that when the two men stood up Musi Raza was bleeding at 
the chest. The defence uvidenee given uniier ihesu limitations can 
not be relied upon further thnn it has been, by the learned Sessions 
Judge himself. It was not accepted even by the assessors, who 
would have preferred to find the accused not guilty, They were 
both of opinion that the injuries on Musi Baza’s person were caused 
by a blow or blows struck by Yusuf Husain, Oa the principles 
already laid down the only question which remains is whether the 
plea of private defence can be made out on the evidence of the 
prosecution witnesses themselves. I have to criticize that evidence 
in connection with the other plea taken in the memorandum of 
appeal, and I need not anticipate those criticisms. It  is sufficient 
for me to say that) even the evidence of the witness Safdar Husain, 
who is certainly the mosb reliable of the prosecution witnesses, falls 
short of making out a, satisfactory answer to the charge on the 
ground of private defence. He admits that he saw the two men 
sttuggUng on the ground j that Yusuf Husain was underneath
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with Musi Raza on the top of him, and that Musi Eaza had his 
hands, one on the back of tb3 accused’s neck and one underneath 
it 5 then he says he saw two distinct blows struck by the accused, 
inflicting stabs on the chest of his oppoiieni}. We hare no 
statement from Yusuf Husaia himself that he was being throttled, 
that the pressure upon his neck was such as to inspire him 
with fear for his own l ife ; in fact, we have no exposition 
from the accused himself of the motives for his action. On the 
evidence, therefore, as it stands I am not prepared to find that 
the right of private defence of the person in favour of Yusuf 
Husain, even admitting such right to have arisen in consequence 
of an assault commenced by Musi Eaza, was not vitiated by the 
fact that harm was caused more than was necessary for the 
purposes of defence.

At the same time I think that the case comes very near the 
limit, and that it is at least possible that a full defence on 
these lines might have been made out if the appellant hajrl 
been better advised at his trial. It does not seem to me at 
all necessary -to take as serious a view of this case as has 
been done in the court below. The prosecution evidence is 
scanty to a degree. The statement of Musi Eaza is corroborated 
by two -witnesses only—-Safdar Husain and a woman named 
Musammat Sakiaa. The learned Sessions Judge has distrusted 
the evidence of the woman, and 1 think it sufficient to say that 
the record discloses abundant grounds for putting her statement 
aside as altogether unreliable. The long and short of the matter 
is that Musi Eaza elected to come into court with a version of 
the facts which diverges very widely from the truth as regards 
the origin and commencemeat of the affray. He found it difficult 
to get any witness to support his false statements on this point. 
The learned Sessions Judge remarks that the investigating Police 
Officer found it difficult to obtain evidence because the sympatrbies 
of persons in the neighbourhood seemed to be with Yusuf 
Husain. He does not appear to have adequately- appreciated 
the importance of this remark* What the investigating officer 
found diffioult to obtain was evidence supporting Musi Eaza’s 
version of the facts  ̂ and his difficulty arose simply from the 
fact that the shop-keepers of the neighbourhood saw no adequate

E mpbbor
S).

Y usuf
H usain ,

1918



290 TJIE INDIAN LAW EEl’ ORTS, [ v o l . XL,

E m p e e o r
V,

yusup
BCubuh.

1918 reason for perjuring themselve to oblige Musi Raza. Their 
sympathy for the accnsed amounted to more disincliaatiou to see 
him involved in a serious charge upon a version of the facts 
which they knew to be in material points untrue. When a 
number of them finally decided to come in court as ■witnesses 
for the defence, they unfortunately thought tliGmsolves to be 
precluded, under the circumstancos already referred to, from 
telling the whole truth ; but their v ision -of the commencement 
of tbe affray has been in substance accepted by the trial court. 
The result of this is that Musi Eaza has been disbelieved by the 
learned Sessions Judge in very material parts of his evidence and, 
this being the ease, I do not find myself able to follow the 
learned Sessions Judge in accepting as established beyond 
reasonable doubt Musi Eaza’s version as to the particular 
manner in-which he -was struck by the accused, The medical 
evidence is not merely consistent with the assertion that only 
one blow was struck, but it tends to make that assertion 
probable. The appearanqo of the wounds as described by the 
medical officer, whose evidence I agree .with the learned 
Sessions Judge in accepting,as reliable, suggests that the theory 
formed by that officer as to the manner in which the injuries 
were caused is probably correct. I think it quite unlikely that 
Musi Razti is speaking the truth when he saya. that the super
ficial cut iOn the right side of his chest was inflicted first and 
was followed by a stab aimed directly at his heart. It, is true 
that Musi Eaza’s statement on this pgint is to some extent 
corroborated by the evidence of Safdar Husain. The latter 
speaks of two distinct blows being struck, though o f course ho 
cannot say which o f the two injuries was caused by which blow. 
In some respects Safdar Husain has shown himself an impartial 
witness, and I do not see tliat the learned S.essions Judge was in 
any way justified in rejecting that portion of his evidence wbich 
bears out the statements of the defence witnesses as to the 
position of Musi Eaza’s hands at the moment when the accused 
struck him. It must bo remembered, however, that this witness 
is ^mitwdly a friend of Musi Eaz£\ and that, his account of 
the Egajiner in which the affray commenced has been rejected by 
the learned Sessions Judge, who has preferred tfie versioa
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given ly  the defence witnesses. It seems to me thjtt to hold 
that Tusuf Husain struck two blows at bis assailant, or even 
to hold that the oy.riously shaped injury on the left %de of Musi 
Raza’s chest was the result of a blow intentionally aimid at that 
portion of his anatomy, is to place an unwarranted degree of reli- 
anne on the veracity of Safdar Husain and on hja opportunities of 
observing precisely what took place in what must have heena very 
brief E on ffle .

In my opinion the prosecution evidence, fairly considered, so 
far from warranting the conclusion that when Yusuf Husain struck 
at Musi Eaza with the pen-knife, or whatever other implement 
he had about his person at the time, he did so with the intension 
or knowledge referred to in section 299 of the Indian Penal Code, 
does not even justify the conclusion that the hurt which he intend
ed to cause or knew himself likely to cause was grievous hurt, 
reference being made to the provisions of section 322. The offence 
committed, therefore, would be that made punishable by section 
324 were it not for the fact tTiat the appellant acted on grave and 
sudden provocation. This has been found by the learned Sessions 
Judge himself and I  agree with him. The-offence eonimii ,̂ted, 
therefore, must be reduced to one punishable under section 334, 
Indian Penal Code. The result is that I set aside the conviction 
and sentence in this case, fconvict Yusuf Husain of an offence 
punishable under eeotion 334, Indian Penal Code, and sentence 
him to pay a fine of Bs. 100, I allow one week within which the 
fine may be paid, the appellant’s security remaining in force*till 
that period. In default of such payment the appellant will suSer 
simple imprisonment for a period of one month.'

Gonviction altered. Sentence veduced,
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