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Before Justice Sir Pramada Charan Banerjd, My, Justics Piggott ard
My, Justice Walsh. :
BHARAT SINGH (Pramvmrr) v. TEJ SINGH AwDp ANOTHER (DEFDNDAKTS.)®
Agt (Local) No. IT of 1901 (Agra Denancy Act). seelions 104 and 166-—Lambar-
dar and co-sharere- Suit for profits against lambar dar--Death of defendant
pending suit.- Liability of representalive for sums not collecled owing #o
negliyence of lambardar.
Held on a construction of sections 164 and 166 of the Agra Tenancy Act,
1901, that where, & suit for profits huving bheen fled against a lambardar, the
lambardar dies pending the suit, and his legal represontative is brought on the
record as defendant, the representative is, so far as tho assets of the deceased
lambardar in his hands;are concerned, liable to the same extent as the lambardar,
that is to may, not only for money sctually collocted by the lambardar, but also
for money loft unoollected owing to his nogligenco or misconduet, Murad-wn.
wisse v. Ghalam Sajjad (1) and Dip Singh v, Bam Charan (2) distinguished,

THE facts of the case fully appear from the following extracts
from the order of WALSH, J., referring the appeal to the Chief
Justiee for the appointment of a Full Bench :—

This is a suit under section 164 of the Tenancy Act of 1001,
The suit was brought by the plaintiff, a co-sharer, against Kundan
Singh, the then lambardar and another defendant, the vendor of
the plaintiff, whose position is immaterial to the question raised
in this appeal. The claim made was {or the plaintiff's share of
the profits which Kundan Singh had actually collected and also
for such sums as owing tu his negligence or misconduct he had
failed to collect, During the suit, aud before the date of hearing,
Kundan Singh died, and the present defendant Tej Singh, the son
and heir, was brought on the record as his personal representative,
and the suit proceeded against the defendant, the personal
representative, as such, in respect of the liability of his deceased
father which had accrued before the death of the father to the
extent of the assets which came into the hands of the defendant
ag his father’s representative. The son is not sued in his personal
capacity, nordoes the action relatc to any failure to carry out

* Bocond Appeal No, 796 of 1916, from a decres of Durga Dat Joshi, Wirst
Additional Jndge of Aligarh, dated the 17th of February, 1916, reverking a deoree

of R. D. W. D. MacLeod, Assistant Qollector, Firat Qlags, of Aligarch, dated the
11th of August, 1915,

(1) (1897) LL. B, 20 AL, 73, (2) (1006} I L. R., 20 AL, 15,
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the duty of lambardar, or misfeasance in carrying oub the duty,

after the death of Kundan Singh. The sole questions therefore

in the suit are what would have been the liability of Kundan
Singh under section 164, if he had lived, and what is the lability
of his estate now that he is dead. The lower court has held that
the son is not liable for the misconduct and negligence of his
futher and from that decision this appeal is brought. Inthesense
that 4 son is not liable for the torts of his deceased father, it iy
an accurate eXpression of the law,bub in my opinion the negli-
gence or misconduct mentioned in section 164 is not a tort at all,
It is the breach or neglect of an obligation of quasi contractual
nature arising out of an agency or trust undertaken by the
lambardar by the acceptance of the post and imposed upon him
by Statute viz., section 164,

There is a considerable hody of authority that the liability for
sums remaining uncollected does not survive under this section
after the death of the lambardar. By that authority I am bound,
and therefore 1 must either dismiss the appeal or’ refer the
matter Lo the Chief Justice for further consideration by a Full
Court,

““The general rule ” says Williams on Executors, Volume II
of the 10th Edition, page 1346, ¢ has been established from very
carly times with respect to such personal claims as are founded
upon any obligation, contract debt, covenant or other duty, that
the right of acbion on which the testator or intestate might -have
heen sued in his life-time survives his death and is enforceable
against his executor or administrator. Therefore it is clear that

- exacutors or adminstrators are answerable, as far as they have
assets, for debts of every description due from the deceased.”
Again, on page 1353, after pointing out that in cases of tort, if
the person by whom the injury was committed dies, no action of
that kind can be brought against his executor or administrator,
the author goes on:--Bub the case is different where the act is
not a mere tort, buh is a breach of guasi contract, where the
claim is founderd on a breach of fiduciary relation or on failure to
perform a duty.” I take it t>be impossible to deny that the duty
of a lambardar imposed upon bim by this section, to take reasonable

care to collect the profits and to band over wha§ he has colleoted,
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comes within the definition which I have read and the liability
survives after death,

An examination of the section shows that it contains nothing
to the contrary. Sub-section (1) provides that a co-sharer may sue
the lambardar for bis share of the profits. By section 166, the
word ‘lambardar’ there includes heirs and legal representatives,
Sub-section (2) provides that in any such suit the court may award
to the plaintiff sums remaining uncollected owing to the mnegli-
gence or miscouduct of the defendant, Plainsiff in sub-scction (2)
means co-sharcr and defendant means lambardar. They are
merely synonymous, Apart from authority, therefore, having
regard to the common law and sections 164 and 166, I find con-
siderable difficulty in seeing what defence a son has, in respect of
assets in his hands, to an action brought against his father under
section 164, during his father’s life-time. "With great diffidence
I think that the authorities to the contrary are not satisfactory,
In this case the defendant was the lambardar when the suit was
instituted and the cause of action must be determined at the time
of the commencement of the suit, and therefore there is a distine-
tion between this and the case teported in I, L. R., 29 All,,
15, 1 think the matter is one which I ought fo refer to the acting
Chief Justice with a view to having the question re-considered by
a Full Bench,

Dr. Surendre Nath Sen, for the appellant :—

*In a suit instituted against a lambardar under section 164 of
the Tenancy Act, if the lambardar dies in the course of the suig,
what is the measure of the liability of his legal represcntative
who is brought on the record ? That is the question for detcrmin-
ation in this appeal. The enforcement of the liability will, of
course, be limited by the amount of the asscts of the deceased
lanrbardar in the hands of his legal representative ; the question
is what is the extent of the liability ? If the lambardar had not
died pendsnte lite the plainiiff would unquestionably be eutitled,
under clause (2) of section 164, to get profits not only on the
collections actually made by the defendant lambardar, but also
on sums lelt uncollected owing to his negligence or misconduct,
The mere fact that the original defendant died during the pendency
of the suit would not alter the rights of she plaintiff or affect the
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suit in any way, and the liability of the original defendant would
attach unaltered to his assvts in the hands of his legal represen-
tatives. Tn other word{ the right-of suit survives in its entirety
against- them ; the same cause of action and the same suit con-
tinue against them. This is made clear from a corparison of the
language of the present Act and of that of Act XII of 1881. In
section 164 of cl.'(2) of the present Act, the word ¢ defendant * has
been substituted for the word “lambardar ” insection 209 of the
former Act, and a new provision introduced by section 166. By
this change the Legislature has mad~ it quits clear that a suib
brought against the lambardar can be continued unchanged
against his legal representatives. A consideration of*general
principles, apart from the enactment, also points the same way.
The liability of a lambardar in respect of the payment of profits
to the co-sharers is not of the nature of a personal tort, but is a
quast contractual liability. His position is like that of a trustee
or agent of the whole body of co-sharers. Having regard to the
nature of his position, the obligation is mot merely personal but
quasi contractual, That being the. case, the liability is not
altered by the mere fact of his death during the pendency of the
suit and the substitution of his heirs on the record. The word
‘““ defendant ”’ in section 164, cl. (2), means the original defendant
to the suit, who, in the present case, was the lambardar himself.
The case of Dip Singh v. Ram Charan (1) is distinguishable.
There the suit was brought after the death of the lambardar,
against his legal representative. The other cases mentioned in
the referring order were decided under the former Act, XII of

1881, Moreover, the decisions were based ¢n the view that the

liability of a lambardar was a personal liability only. The case
in the Allahabad Weekly Notes for 1886 at page 82. was, again,
‘a case in which the suit wasinstituted against the heir of the
deceased lambardar.

Babu Piari Lal Bunerji, for the respondents :—

In order to ascertain the basis of a lambardar’s liability it is
necessary to consider his position.. He is not & trespasser or a
person in wrongful possession and cannot, like them, be m:.de
liable for mesne profits which he has not collected. But for

(1) (1908) L. L. R, 29 AL, 15,
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section 164 (2), he cannot be made liable for what he -has not

_ collected, i.c., liable by way of damages. Although thiy liability

is statutory in character, it is really based upon a liability for
damages. A lambardar makes no contract whatsoever with the
co-sharers. He may, at the outside, be regarded as making a
contract with the Collector. Negligence or misconduct in the
performaime of duty is always a tort, In confining the lambar-
dor’s lability in respect of sums left uncollected to those sums
which are proved to have been uncollected owing to his negligence
or miseonduct, the Legislature clearly shows that it regards his
liability as being based on tort. This liability, being a personal
one, based on tort, cannot he enforced against his lugal represen-
tatives. Where the estate of a tort-feasor has not been enriched
the estate as such is not liable, but the tort-feasor is only per-
sonally liable in damages, The lea(%.ing case on the subject of
liability of representatives is that of Phillips v. Homfray (1)

Reference was made to Williams: Law of Executors: Tenth
Edition, page 1352, 1356, The following cases also support the
view that the liability of a lambardar in respect of non-collecsions
is 4 personal one, based on tort, and cannot be enforced against
his heirs and legal representatives: Gulab v. Fateh Chand (2),
Murad-un-nissa v. Ghulam Sajjad (3) and Bir Narain v.
Girdhar Lal (4). Thenext questionis, whether there are suffcient
grounds for supposing that the Legislature, in the present Act,
altered its view of the character of this liability and regarded it
agresting on some other basis, The alterations made by the
present Act are the enactment of section 166, and the change of
the word ¢‘lambardar” to the word ‘ defendant’ in section
164(2). By the first, suits were allowed to be brought in the
Revenue Courts against the heirs of a lambardar, whereas the
former Act XII of 1881 allowed suits only against the lambard ar
himself. Under that Act, however, a suit which had been
brought against the lambardar could, on his death, be continued
against his heirs, who were brought on the record, as happened in
both the cases in I. L. R, 20 Al], cited above. The continuation
of the suit against the heirs is not a new feature introduced by

(1) 11868) 24 Oh, D., 439, (8) (1897) L L. R., 90 AlL., 73,
(2) Weokly Notes, 1886, p, 83, (4) (1897} L L, R., 20 All, T4,
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the present Act, and there has been no change of policy so far as
suits intituted against » lambardar, who happens to die pendente
lite, are concerned. Thesecond alteration, namely, that of the
word ** lambardar” to the word ¢ defendant,” was necessitated
by the fact that under the present Act a suit could be brought
against the heir of a deceased lambardar By this alteration the
Legislature clearly indicated an intention that the heirs of a
deceased lambardar were not to be made liable for the non-
collections of the lambardar, Xf the word ¢ lambardar * had con-
tinued to stand as it was, then in a suit instituled against the heirs
of a lambardar, a decree would be passed against them in respect
of the sums left uncollected through the negligence or misconduct
of the deceased lambardar. In keeping with the view that the
liability for non-collections was personal to the lambardar, and vo
prevent the liability from being enforced against his heirs, the
Legislature altered the word *lambardar” to ‘“defendant.”
Further, clause (2) of section 164 deals with the powers of the
court in passing a decree; it fixes the limits of the decree to be

passed. It is reasonable, therefore, to construe the word ““defen-

dant ” as meaning the defendant against whom the court is going
to pass a decree. Olause (2) has reference to the time at which
the court’s award or decree is to be made. 1If at that time there
is before the court a. person answering to the desecription of a
defendant through whose negligence or misconduct sums have

remained uncollectgd then the coart can pass a decree in respect
of those sums against hira. In the present case the defendant

against whow the decree was to be passed was, obviously, not a

person guilty of any such negligence or misconduct. It is quite
clear from the use of the word “defendant” in clause (2) that
where the suit is instituted against the heir he cannot be made
liable for the negligence of the deceased lambardar, It would
be a recognition of the same principle to hold the same where
the lambardar was sued in the first instance but died after the
institubion of the suit. ‘

Dr, Surendra Nath Sen, was not heard in reply. ,

‘BanNerJ1, J.—~This appeal arises oub of a suit brought for the
recovery of the share of profits of a co-sharer, for the year 1818
Fasli, The plaintiff is the assignee of the profits from the
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co-sharer who is the second defendant in the suit. The suit was
brought against Kundan Singh, who was the lambardarin the
year in question. The plaintiff claimed a share, not only of the
profits actually realized but also of the profits which, according
to him, had not been realizud by the lambardar through gross
negligence and misconduct, During the pendency of the suit the
lambardar died, aud his legal representative, Tej Singh, was
brought upon the record, He contended that he was not liable
for amounts which his predecessor in title, namely, Kuudan
Singh, had negiected to collect. The court of first instance
repelled this contention, and made a decree for what it held to .
be the total amount shown in the rent roll and other suns which
had not been shown in the rent roll but which the lambardar
must be taken to have realized. Upon appeal by the defendant,
the legal representative of the lambardar, the lower appellate
court dismissed the suit holding that the represeutalive of the
lambardar could not be held liable ' for amounts which the lam-
bardar had through misconduct and negligence not collected, and
as the amount actually collected fell short of the Government
revenue and cesses paid by him, the plaintiff was not entitled to
recover anything from the defendant. From this decision of the
learned Judge of the lower appellate court the present appeal
bas been filed. The question we have to determine is whether
in the circumstances of the present case, the contention of the
defendant is a valid contention, It seems to me that the decision
of the case turns upon the construction of section 164 of the
Agra Tenancy Act, under which the guit was brought. That
scction provides that “ a co-sharer may sue the lambardar for his
share of the profits of a mahal or of any part thereof, In any
such suit the court may award to the plaintiff not only a share
of the profits actually collected, but also of such sums as the
plaintiff may prove to have remained uncollected owing to the
negligence or misconduct of the defendant.”” What we have
to consider is what is the scope of this section. The test for
answering the question is whether by the word ¢ defendant”
the Legislature meant the original defendant to the suit or the
person who was in the array of Jefendants at the time the decreo
was passed. By section 166, a ¢ lambardar’ includes the heirg
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legal representatives, executors, administrators and,assignees of
the lambardar, The present suit was not brought against a repre-
sentative of the lambardar but against the lumbardar, himself,
Sub-section (2) seems to me to refer to the case of a person who
was sued a3 the original lambardar, and in that view the miscon-
ducs or negligence which would entitle the plaintifi’ o recover a
share of the amount which remained uncollected, would be the
misconduct or negligence of the defendant who was sued, namely,
(as in the present case) the original lambardar. If the person who
was sued was the 1‘epresenbzmive of the lambardar, he would be the
defundant in the suit and he would not be lable according to the
language of the section, as the misconduct or negligence could not
be his misconduct or negligence, However, we are not called
upon to decide that question in this case. In the present case,
the original lambardar who made the collections in the year in
question was sued, and 1t was after his death that hiy represen-
tative was brought upon the record. The word *defendant’’ in
sub-scction (2) of section 164 contemplates, in my opinion, the
original defendant to the suit, and therefore the amount to
which the plaintiff would be entitled wounld include such sums as
remained uncollected owing to the negligence or misconduct of
the original defendant, that is, of the lambardar., This may create
an anomaly, bubt we have to construe the section jas it stands,
The case of Murad-un-nissa v. Ghulam Sajjad (1), to which

reference was made, was a casc under Act XII of 1881, Section "

205 of that Act provided that in a suit brought against a lambara
dar for a share of profits, the plaintiff would be entitled to
a sum equal to the plaintif’s share in the profits which
through gross negligence or misconduct the lambardar had
omitted to collect. 'That was a suit In which the heir of the
lambardar was subsequently brought upon the record on the
death of the lambardar. Having regard to the provisions of
seetron 209, the liability of the lambardar would be for amounts
which he had not collected. The word “ lambardar” in Act XII
of 1881, lid not include the legal respresentative of a lambardar
and therefore having regard to the fact that the word ¢ lambar-

“dar.”” was used in that section, the heir of a lambardar could not

(1) (1897) L L. R, 20 AlL,78.
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be held liable, That case, therefore, does not scem to have any
bearing upon the question we have to decide with relerence to
the language used in section 164 and the addition of section 166
to the present Tenancy Act. The case of Dip Singh v. Ram
Charan (1), was a suit against the heir of a decensed lambardar
and was brought under the present Tenancy Act. In that case
it was held that having regard to the use of the word © defendant
in the section, the heir, who was the defendant, could not be held
liable, as the negligence or misconduct referred to in the section
was not his negligence or misconduct. That case, therefore, does
not help us in the decision of the present suit, In iy opinion, in
view of the provisions of scction 164, the question of gross nogli-
genee or misconduct of the oviginal lnmbardar, against whom a
snit was brought, would have to be gone into, and, if such negli-
gence or misconduct was shown, his represcutative would Le
liable to the extent of the assets of the deceased which came into
his hands, In any case the liability of the represeniative of the
lambardar would not be a personal Hability.  On prineiple it does
10t seem that the assets of the deceased lambardar should escape
liability simply because the said lambardar who had neglected
t0 make collections or was guilty of gross misconduct happened
to die after the expiry of the year during which the collections
had to be made. In my opinion no question of tort o ef quast
contrach arises under the circumstances mentioned above. The
case, as 1 have already said, depends upon the construction of
section 164, and I would construe the sectiom in the mannper I
have stated above, In iny opinion the decision of the lower
appellate court ought to be reversed and the case remanded to
that court.

Piceorr, J.—1 concur bothin the proposed order and in the
reasons given for the same. I only wish to refer to the provi-
sions of oxrder XXII, rule 4, of the Code of Civil Procedure, as
further strengthening the position taken up. When the suit was
instituted the original defendant Kundan Singh was under a
liability to the plaintiffs, by reason of the provisions of clause (2)
of section 164 of the Tenancy Act. On his death his son Tej
Singh was brought on the record as his legal representative. It

1) (1606) I. L. B., 29 AlL, 15,
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was then open to Tej Singh to make any defence appropriate to
his character as o legal representative of Kundan Singh deceased,
If Tej Singh had been -sued as an original defendant after the
death of his father it would no doubt have heen open to him to
say thab, under the Statuie, the negligence or misconduct on
which a certain liability was imposed must be that of the defend-
ant in the suit, and that he himself could not be held liable fo
any negligence or misconduct on the part of his father ; but such
a defence is, in my opinion, inappropriate to the character of Tej
Singh as a legal representative of a decensed defendant brought
upon the record under order XX1I, rule 4, of the Code of Civil
Procedure, This was a case in which it could not be pleaded
‘that the right to sue did not survive, within the meaning of the
rule in question ; and, if the right to sue survives, it must do so
against the legal representative of a deceased defendant in the
same manner as against that defendant himself. In my opinion,
on the wording of sections 164 and 166 of the Tenancy Act, the
plaintifi’s claim, based upon the second clause of section 164, was
maintainable against the legal representative of Kundan Singh
after the death of Kundan Singh.

‘WaLsH, J.-—I agree.

By tE CoURT.~The order of the Court is that the appeal is
allowed, the decree of the court below is set aside and the case is
remauded to that court with directions to re-admit it under its
original number in the register, and to try and determine the other
questious which arise in the case, Costs here and hitherto will
be costs in the cause, '

Appeal allowsd and canse remanded.
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