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Before J'itsHoe Sir Pramada Chai an Sanerji, Mr. Jiosiioe Piqgott and 
Mr, Jihslioe WalsJi.

BHARAT BINGH v . TBJ BINGH a n d  a k o m i . e b  ( D e f b n d A h t s . ) *

Act {Local) No. I I  of 1001 {Affra Tenancy Aci). tseoiiona 1G4 and im-^Larnhar- 
dar and cosharar-^ Suit fo r  ‘pro/itti agaimi lambardar— Death of defendant 
pending suit-^Liahiliiy of rej)resontaiive for SU711S not coUeoted owing to 
negligence o f lamhardar.
Beld on  a construction of sections 164' and 1G6 of the Agca Tenancy Act, 

1901, that wbersj a suit for profits htiving been filed against a lambardar, the 
lambardar dies pending the suit, and his legal represontativo ia brought on the 
record as defondant, the representative is, so far as iiho assets of the deceased 
lambardar in his hands;;are ooncerncd, liable to the same extent as the lambardar, 
that is to say, not only for money actually oollocted by the lambardar, but also 
foe money left unoolleoted owing to his nogligenco or inisoonduot, Murad-un- 
Tiissa Y.'Ghulam Sajjad (1) andBip Sin(/h v, Sam  Oharan (2) distinguished.

T h e  facts of the case fully appear from the following extracts 
from the order o f W a l s h , J., referring the appeal to the Chief 
Justice for the appointment of a Full Bench ; —

This is a suit under section 164 o f the Tenancy Act of 1901. 
The suit was brought by the plaintiff, a co-sharer, against Kundan 
Singh, the then lambardar and another defendant, the vendor of 
the plaintiff, whose position is immaterial to the question raised 
in this appeal. The claim made was for the plaintiff’s share of 
the profits which Kundan Singh had actualiy collected and also 
for such sums as owing tu his negligence or misconduct he had 
failed to collect. During the suit, and before the date of hearing, 
Kundan Singh died, and the present defendant Tej Singh, the son 
and heir, was brought on the record as his personal repreapntatiye, 
and the suit proceeded against the defendant, the personal 
representative, as such, in respect of the liability of his deceased 
father which had accrued before the death of the father to the 
extent of the assets which came into the hands of the defendant 
as his father’s representative. The son is not sued in hii personal 
capacity, nor does the action relate to any failure to carry out

* Second Appeal No. 795 of 1‘JIG, from a dooroo of Durga P at Joshi, First 
Additional Judge of Aligarh, dated the 17th of February, 1916, reversing a deoroe- 
of R. D. W. D. MacLeod, Assistant Collector, First Glass, of Aligarh, dated the 
11th of August, 1915.

(1) (1897) I L .  R., 20 AIL, 73. (2) (15)0^ I  L. R., 20 All., 16.
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the duty of lambardar, or misfeasance in carrying out) the duty, 
aftei’ the death of Kundan Singh. The sole questions therefore, 
in the suit are what would have been the liability of Kundan 
Singh under section 164, if he had lived, and what is the liability 
of his estate now that he is dead. The lower court has held that 
the son is not liable for the misconduct and negligence o f his 
father and from that decision this appeal is brought. In the sense 
that a son is not liable for the torts of his deceased father, it is 
an accurate ex,pre.ssioa of the law, but in my opinion the negli
gence or misconduct mentioned in section 164 is not a tort at all. 
It is the breach or neglect of an obligation of quasi contractual 
nature arising out of an agency or trust undertaken by the 
lambardar by the acceptance of the post and imposed upon him 
by Statute viz., section 164.

There is a considerable body of authority that the liability for 
sums remaining uncollected does not survive under this section 
after the death of the lambardar. By that authority I am bound, 
and therefore I must either dismiss the appeal or' refer the 
matter to the Chief Justice for further consideration by a Full 
Court,

“  The general r u l e s a y s  Williams on Executors, Volume II  
of the 10th Edition; page 1348, “  has been established from very 
early times with respect to such personal claims as are founded 
upon any obligation, contract debt, covenant or other duty, that 
the right of action on which the testator or intestate might -have 
been sued in his life-time survives his death and is enforceable 
against his executor or administrator. Therefore it is clear that 
executors or adminstrators are aiiswerablej as far as they have 
assets, for debts of every description, due from the deceased." 
Again, on page 13o3, aftpr pointing out that in cases of tort, if 
'the person by whom the injury was committed dies, no action of 
that kind can be brought against his executor or administrator, 
the author goes on :— “ But the case is different where the act is 
not a mere tort, but is a breach of quasi contract, where the 
claim is founded on a breach of fiduciary relation or on failure to 
perform a duty.”  I take it ts be impossible to deny that the duty 
of a lambardar imposed upon him by this section, to take reasonable 
care to collect the profits and to band over whs^ he has colleoted,
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1917 comes within the definition which I have read and the liability 
survives after death.

An examination of the section shows that it contains nothing 
to the contrary. Sub-section (1) provides that a co-sharer may sue 
the lamhardar for bis share of the profits. By section 166, the 
■word ‘ himbardar’ there includes heirs and legal representatives, 
Sub-section (2) provides that in any such suit the court may award 
to the plaintiff sums remaining uncolleeted owing to the negli
gence or misconduct of the defendant. Plaintiff in sub-sooLiun (2) 
means co-sharer and defendant means lambardar. They are 
merely synonymous. Apart from authority, therefore, having 
regard to the common law and sections 164 and 166, I find con
siderable difficulty in seeing what defence a sou has, in respect of 
assets in his hands, to an action brought against his father under 
section 164, during his father’s life-time. With great diffidence 
I think that the authorities to the contrary are nob satisfactory. 
In this case the defendant was the lambardar when the suit was 
iiJstitutM and the cause of action must be determined at the time 
of the commencement of the suit, and therefore there is a distinc
tion between this and the case reported in I. L. E., 29 AIL, 
15. I think the matter is one which I ought to refer to the acting 
Chief Jastice with a view to having the question re-considered by 
a Full Bench.

Dr. Surendra Nath Sen, for the appellant:—
■ In a suit instituted against a lambardar under section 164 of 

the Tenancy Ac.t, if the lambardar died in the course of the suit, 
what is the measure of the liability of his legal representative 
who is brought on the record ? That is the question for determin
ation in this appeal. The enforcement of the liability will, of 
course, be limited by the amount of the assets of the deceased 
lambardar in the hands of his legal representative ; the question 
is what is the extent of the liability ? I f the lambardar had not 
died pendente lite the plaintiff would unquestionably be entitled, 
under clause (2) o f  section 164, to get profits not only on the 
collections actually made by the defendant lambardar, but also 
on sums left uncollected owing to his negligence or misconduet, 
The mere fact that the original defendant died during the pendency 
of the suit would not alter the rights of the plaiatiif or a,ffect thq



suit ia any way, and the liability of the original defendant would
attach unaltered to his assi-ts in the hands of his legal represen- —-----------
tatives. In  other wordC the righfc-of suit survives in its entirety Sinqh
against-them; the same cause of action a n d  t h e  s a m e  suit con- 
tinue against them. This is made clear from a com parison of the 
language of the present Act and of that of Act X II  of 1881. In 
section 164 of cl/(2 ) of the present Act, the word “  defendant ”  has 
been substituted for'the word “ lamhardar ”  in section 209 of the 
former Act, and a new provision introduced by section 166. By 
this change the Legislature has mad-? it quit^ clear that a suit 
brought against the lamhardar can be confcimied unchanged 
against his legal representatives. A consideration of* general 
principles, apart from the enactment, also points the same way.
The liability of a lambardar in respect of the payment o f profits 
to the co-sharers is not of the nature of a personal tort, hut is a 
quasi contractual liability. His position is like that of a trustee 
or agent of the whole body of co-sharers. Having regard to the 
nature of his position, the obligation is not merely personal but 
quasi contractual. That being the- case, the liability is not 
altered by the mere fact of his death during the pendency of the 
suit and the substitution of his heirs on the record. The word 
“ defendant ” in section 164, cl. (2), means the original defendant 
to the suit, who, in the present case, was the lambardar himself.
The case of Dip Singh v. Ram Gharan (l î is distinguishable.
There the suit was brought after the death of the lambardar, 
against his legal representative. The other cases tpentioned in 
the referring order were decided under the former Act, X II of 
1881. Moreover, the decisions were based 03j the view that the ' 
liability of a lambardar was a personal liability only. The case 
in the Allahabad Weekly Notes for 1886 at page 32. was, again, 
a case in which the suit was instituted against the heir of the 
deceased lambardar.

Babu P iari Lai Banerji, for the respondents:—
In order to ascertain the basis of a lambardar’s liability it is 

necfessary to consider his position. He is not a trespasser or a 
person in v/rongful poj5session and cannot, like them, be m5.de 
liable for mesne profits which he ha« not collected. But for

(1) (1906) I . L. B., 29 A l l , 15.
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section 164 (2), he cannot be made liable for what he -has not 
colleetecl i.e., liable by way of damages. Although fchis liability 
is statutory in character, it is really based upon a liability for 
damages. A  lanibardar makes no contract whatsoever with the 
c o -sh a re rs . He may, at the outside, be regarded as making a 
contract with the Collector. Negligence or misconduct in the 
performance o f duty is always a tort. In confining the lambar- 
dar’s liability in respect of sums left uncollected to those sums 
which are proved to have been uncollected owing to his negligence 
or misoonduct, the Legislature clearly shows that it regards his 
liability as being based on tort. This liability, being a personal 
one, based on tort, cannot be enforced against his legal represen
tatives. Where the estate of a fcort-feasor has not been enriched 
the estate as such is not liable, but the tort-feasor is only per
sonally liable in damages. Tlio leac^ng case on the subject of 
liability of representatives is ihafc.of Phillips v. Homfray (1). 
Refexenoo was made to W illiama: Law of Executors: Tenth 
Edition, p<3.ge 1852,1356, The following cases also support the 
view that the liability o f a lambardar in respect of non-collections 
is 4 personal one, based on tort, and cannot be enforced against 
his heirs and legal representatives: Gulah v. Fateh Ohand (2), 
Murad‘un-nissa v. Ghulam Sajjad (3) and Bir Narain  v. 
Girdhar Lai (4). The next question is, whether there are sufficient 
founds for supposing that the Legislature, in the present Act, 
altered its view of the character of this liability and regarded it 
as resting on some other basis. The alterations made by the 
present Act are the enactment of section 166, and the change of 
the word ‘ 'lam bardar”  to the word “  d e f e n d a n t i n  section 
164(2), By the first, suits were allowed to be brought in the 
Revenue Courts against the heirs of a lambardar, whereas the 
former Act X II of 1881 allowed suits only against the lambardar 
himself. Under that Act, however, a suit which had been 
brought against the lambardar could, on his death, be continued 
against his heirs, who were brought on the record, as happened in 
both the cases in I. L. R. 20 AO., cited above. The continuation 
of the suit against the heirs is not a new feature introduced by

(1) ^1883} 24 Oh. D.. 439, (3) (1897) I. L. E ., 20 All., 73,

(2) Weekly Notes, 1886, p. 32, (4) (1697) L L. 20 AIL, 7 i.



the present Act, aud there has been no change of polic}? so far as 
suifcs intituted against a, lambcirdar, who happens to die pendente — 
lite , are concerned. The second aiteration, namely, that of the S ik g h  

word “  lambardar”  to the word “ defendant,” was necessitated t i i . t  S i n g h  

by the fact that under the present Act a suit; could be brought 
against the heir of a deceased lambardar By this alteration the 
Legislature clearly indicated an intention that the heirs of a 
deceased lambardar ■were not to be made liable for the non- 
collections o f the lambardar. I f  the word “  lambardar ”  had con
tinued to stand as it was, then in a suit instituted against the heirs 
of a lambardar, a decree would be passed agaiopt them in respect 
of the sums left uncoUected through the negligence or misconductj 
of the deceased lambardar. In keeping with the view that the 
liability for non-collections was personal to the lambardar, and to 
prevent the liability from being enforced against his heirs, the 
Legislature altered the word '‘ lambardar” to “ defendant.”
Further, clause (2) of section 164 deals with the powers of the 
court in passing a decree; it fixes the limits of the decree to be 
passed. It is reasonable, therefore, to construe the word “ defen." 
dant as meaning the defendant against whom the court is going 
to pass a decree. Clause (2) has reference.to the time at which 
the court’s award or decree is to be made. I f  ab that time there 
is before the court a, person answering to the description o f  a 
defendant through whose negligence or misconduct sums hate 
remained uncollected, then the coart can pass a decree in respect 
of those sums against him. In the present case the defendant 
against whom the decree was to be passed was, obviously, not a 
person guilty of any such negligence or misconduct. It is quite 
clear from the use of the word “  defendant ”  in clause (2) that 
where the suit is instituted against the heir he cannot be made 
liable for the negligence o f the deceased lambardar. It  would 
be a recognition o f the same principle to hold the same where 
the lambardar was sued in the first instance bxit died after the 
institution of the suit.

Dr, Surendm Nath Sen, was not heard in reply.
B a n e r j i , J .—This appeal arises out of a suit brought for the 

recovery of the share of profits of a co-sharer, for the year 1318 
Fasli, The plaintiff is the assignee o f the profits from the
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1917 co-sharer who is the second defendanfc in the suit. The suit was 
brought against Kundan Singh, who was the lambardar in the 
year in question. The plaintiff claimed a share, not only of,the 
profit's actually realized hut also of the profits which, according 
to him, had not been realized by the lambardar through gross 
negligence and misconduct. During the pendency of the suit the 
lambardar died; and his legal representative, Tej Singh, was 
brought upon the record. Ho contended that he was not liable 
for amounts which his predecessor in title, namely, Kundan 
Singh, had neglected to collect. The court of first instance 
repelled this contention, and made a decree for what it hold to . 
be the total amount shown in the rent roll and other sums which 
had not been shown in the rent roll but which the lambardar 
must be taken to have realized. Upon appeal by the defendant, 
the legal representative of the lambardar, the lower appellate 
court dismissed the suit holding that the representative of the 
lambardar could not bo held liable ’ for amounts which the lam
bardar bad through misconduct and negligence not collected, and 
as the amount actually collected fell short of the Government 
revenue and cesses paid by him, the plaintiff was not entitled to 
recover anything from the defendant. From this decision of the 
learned Judge of the lower appellate court the present appeal 
has been filed. The question we have to determine is whether 
in the circumstances of the present case, the contention of the 
defendant is a valid contention. It seems to me thait the decision 
of the case turns upon the construction of section 164 of the 
Agra Tenancy Act, under which the %uifc was brought. That 
section provides that a co-sharer may sue the lambardar for his 
share of the profits of a mahal or of any part thereof. In any 
such suit the court may award to the plaintiff not only a share 
of the profits actually collected, but also of such sums as the 
plaintiff may prove to have remained uncollected owing to the 
negligence or misconduct of the defendant.”  '\yhat we have 
to consider is what is the scope of this section. The test for 
answering the question is whether by the word “  defendant”  
the Legislature meant the original defendant to the suit or’ the 
person who was in the array of defendants at the time the decree 
was passed. By section 166, a ‘ lambardar ’ includes the heirs



legal representatives, executors, admiaisfcrators and, assignees of
the lambardar. The present suit was not brought against a repre- -------------
sentative of the lambardar but against the lambardar, himself.
Sub-section (2) seerns to me to refer to ,the case of a person who tkj Stogh. 
was sued as the original lambardar, and in that view the miscon« 
duco or negligence which would entitle the plaintiff to recover a 
share of the amount which remained uncollected, would be the 
misconduct or negligence of the defendant who was sued, namely,
(as in the present case) the original lambardar. I f  the person who 
was sued was the representative of the lambardar, he would be the 
defendant in the suit and he would nob be liable according to the 
language of the section, as the miseonduct or negUgeace could not 
be his miscoaduct or negligence. Howevdr, we are not called 
upon to decide that question in this case. In the present case, 
the origiaal lambardar who made the collections in the year in 
question was sued, and it was after his death that his represen
tative was brought upon the record. The word “ defendant ”  in 
Bub-section (2) of section 164 contemplates, in my opinion, the 
original defendant to the suit, and therefore the amount to 
which the plaintiff would be entitled would include such sums as 
remained uncollected owing to the negligence or misconduct of 
the original defendant, that is, of the lambardar. This may create 
an anomaly, but we have to construe the section âs it stands.
The case of Murad'un-niasci v. Ghidam Sajjad (1), to which 
reference was made, was a case under Act X II of 1881, Section '
209 of that Act provided that in a suit brought against a lambai-? 
dar for a share of proHts, the plaintiff would be entitled to 
a sum equal to the plaintiff’s share in the profits which 
through gross negligence or misconduct the lambardar had 
omitted to collect. That was a suib in which the heir of the 
lambardar was subsequently brought upon the record on the 
death of the lambardar. Having regard to the provisions of 
section 209, the liability of the lambardar would be for amounts 
which he had not collected. The word “  lambardar ” in Act X II 
of 1881, ilid not include the legal respresentative of a lambardar 
and therefore having regard to the fact that the word "  lambar
dar," was used in that section, the heir o f a lambardar could not

• (1) (i897) I .L .  R.,2Q AIL, 73.
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be held liable. That case, thorefore, does not soem to have any 
bearing upon the question we have to .decide with relerence to 
the language used in section 164 and the addition of Fi(3ction 166 
to the present Tenancy Act. The case of Dip Siliglt. v. liaon 
Gharan (I), was a suit against the heir of a deceased lamhardar 
and was brought under the present Tenancy Act. In that case 
it was held that having regard to the use of the word “ defeudant” 
in the section, the heir, who was the defendant, could not be held 
liable, as the negligence or mibconduct rei’erred to in the section 
was not his negligence or misconduct. That case, therefore, does 
not help us in the decision of the present suit. In niy opinion, in 
view of the provisions of soctinn the question of gross negli
gence or misconduct of i.he original lambardar, against whom a 
suit was brought, would have to be gone into, and, ii' such negli
gence or niiscondiict was shown, his represeiitative would le 
liable to the extent of the assets of the deceased which came into 
his hands. In any ease the liability of the representative of the 
lambardar w'ould not be a personal liability. On priuciplo it does 
not seem that the assets of the deceased lambardar should escape 
liability simply because the said lambardar w'ho had neglected 
to make collections or was guilty of gross misconduct happened 
to die after the expiry of the year during which tliu collections 
had to be made. In my opinion no question of tort or of quasi 
contract arises under the circumstances mentioned above. The 
case, as I have already said, depends upon the construction of 
section 164, and I would construe the section in the manner I 
have stated above. In my opinion the decision of the lower 
appellate court ought to be reversed and the ease remanded to 
that court.

PiGGOTT, J.—I concur both in the proposed order and in the 
reasons given for the same. I only wish to refer to the provi
sions of order X XII, rule 4, of the Code of Civil Procedure, as 
further strengthening the position taken up. When the suit was 
instituted the original defendant Kundan Singh was under a 
liability to the plaintiffs, by reason of the provisions of clause (2) 
of section 164 o f  the Tenancy Act. On his death his son Tej 
Singh was brought on the record as his legal rcprGScntative. It

(1) (1S06) L L. B„ 29 All, 15.



VOL. XL.] ALLAHABAD SEBIES. 255

was then open to Tej Singh to make any defence appropriate to 
his character as a legal tepresentative of Kundan Singh deceased. 
I f  Tej Singh had been sued as an original defendant after the 
death of his father it would no doubt have been open to him to 
say that, under the Statute, the negligence or misconduct on 
which a certain liability was imposed mast be that of fhe defend
ant in the suit, and that he himself could not be held liable fo 
any negligence or misconduct on the part of his father ; but such 
a defence is, in my ojjinion, inappropriate to the character of Tej 
Singh as a legal representative of a deceased defendant brought 
upon the record under order X XII, rule 4, of the Code of Civil 
Procedure. This was a case in whioh it could not be pleaded 
that the right to sue did not survive, within the meaning of the 
rule in question; and, if the right to sue survives, it must do so 
against the legal representative of a deceased defendant in the 
same manner as againi^t that defendant himself. In my opinion, 
on the wording of sections 164 and 166 of the Tenancy Act, the 
plai»tifi.’s clahn, based upon the second clause of section 164), was 
maintainable against the legal representative of Kundan Singh 
after the death of Kundan Singh.

W alsh, J.— I agree.
B y the C ourt.— The order of the Court is that the appeal i« 

allowed, the decree of the court below is set aside and the case is 
remanded to that court with directions to re-admit it under its 
original number in the register, and to try and determine the other 
questions which arise in the caso. Costs here and hitherto will 
be costs in the cause.

Appeal allowed mid cause remanded.
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