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instaace restored The respondents .w ill pay the costs in thia 
and in the lower appellate court.

Afj^eal allowed.

Before Sir Senry Biohards, Knight^ Chief Justice, and Justice Si>“ Pramada 
ChaYan B am rji.

AHM AD KH AN A nd  o t h e h s  (O b te g m e s )  v . MUSAMMAT GAUEiA 
( A p p l io a jt t ) ,*

Act No. IX 'o f  1908 {Indiah Limitation Act), schedule artidla 18l-~Mortgage 
~^Smt for &ale— Ap^lioatim for final deoree—Limitation.

An application for a final decree in a suit for sale on a inoctgnge being an 
application in the sui î and not an application in  oxeaution, the faofc that one 
Sttoli application has heea made within the prescribed period of limitation does 
not operate to extend the period of limitation in  favour of a second application, 
thu first having been dismissed for default. ,

T hjt, facts of this case were as follows
The respondent obtained a preliminary decree for sale on the 

27th of August, 1908. She applied for a final decree on the 26th 
of August, 19J1, but the application was dismissed for default 
of both parties on the 9bh of April, 1912. The respondent again 
applied for a final decree on the lOth o f September, 1912. This 
application was resisted on the grounds that after thci dismissal 
of the previous application the present application was not 
maintainable and that it was barred by time. The first court 
held that the proper remedy of the respondent was to apply for 
the revival of the previous application and that tho subsequent 
application was not maintainable. The lower appellate court 
reversed the decision of the first court and remanded the case 
for proceeding with the application. The judgement-debtors 
appealed to the High Court.

Maulvi Iqbal Ahmad, for the appellants '
When the first application was dismissed for default, the 

proper remedy o f the deeree-holder was either bo appeal a.gainst 
the order o f dismissal or to apply under order IX , rule 9, of the 
Code o f Civil Procedure for an order setting aside the dismissal. 
The present application is neither in form nor in substance an 
appHeation under order IX, rule  ̂Ŝ  and, was presented long a,fter 
the period prescribed for such an application by article^ 163 of the

Appeal No. 72 of 1&17, fcojn an ord̂ ii: of Suierslian Dayal, Second 
AddLtioauil Subordiuate Judge of -Jauapur, datea tliQ aOth o£ Maroli, 191?
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1917 Limitation Act Kad expired. The pre ŝeut applioaUuii, therefore, 
cannot be treated as an application for the revival of the former 
application, Eyeu assuming thafc the application is maintainable, 
it ia barred by time. The present Code of Civil Procedure makes 
ib clear that an application for a final decree is not an application 
in execution of a decroe but^an application in the suit itself. 
Therefore article 182 of the Limitation Act is nob applicable to 
the case, and the previous application made by the respondent 
cannot give a fresh start to the period of limitation, The present 
application is governed by article 181. As it was made more 
than three years after the expiry of the time for payment fixed 
by the preliminary decree it is barred by time.

Dr, (S. M, Sulaiman, for the respondent
No appeal lies from the order of remand passed by the lower 

appellate court in this case. Every order of remand sending a 
case back for trial on the merits is not necessarily appealable; 
Wahid-un-nissa v. Kundan Lai (1). In the present case the order 
of remand havingjbeen made ia  an appeal from an order and not 
from a decree, no further appeal lies to the High Court. The 
present application is maintainable. The order of dismissal of 
the previous application was made because of the non-appearance 
of both parties; it was an order under rule 3 and not rule 8 of 
order IX, Civil Procedure Code. In such a case a fresh 
application is maintainable. The question of limitation has not yet 
been decided by the courts below; it will bo one of the questions 
for determination by the lower court when the case goes back in 
accordance with the order of remand. The period of three years 
should be calculated from the date of the dismissal of the previous 
application, and not from the date of the expiry of ihe time fixed 
for payment.

Maulvi Iqbal Ahmad, was not heard in reply.
R ig h a e d s , G. J., and B a n b e j i , J.;— This appeal arises out of 

an application for a final decree in a mortgage auit» The pre
liminary decree was passed on the 27th of August,* 1908, and six 
months were allowed to the defendant to pay the mortgage- 
money. It is stated in the petition filed by the decree-bolder 
that no paym.ent was made. He made an application on the 26th 

(1) (1913) I. L , B., 8S AU., 427.



of August, 1911, for a final decree under order XXXIV,rule 5. That
application was dismissed for default on the 9th of April, 1912. ----------------
On the lOfch of September, 1912, the present application was made v. 
for a final decree. It was opposed on two grounds, first, that the 
order dismissing the previoas application was a bar to the present 
application and, secondly, that the application was time-buirred.
Tbe court of first instance allowed the first objection and did not 
decide the scoond. It dismissed the application now made.
Upon appeal the lower appellate court disagreed with the court 
o f first instance and remanded the case for proceeding with the 
application,

Bo far as the first point is concerned the defendant’s objection 
was without force, because, the first application having been dis
missed for default of appearance of both parties, a fresh application 
could be made, but this second application ought to have been 
made within the period prescribed by the law of limitation, It is 
c le a r  that the application was beynnd time. The period of iimi- 
tatioii which governs a case of this kind is three years, under 
article 181 of the first schedule to the Limitation Act, from the 
date on which the right to apply accrued, that is, from the expira
tion of the time allowed by the decree for payment of the mort
gage money. In the present case the sis months expired on the 
27th of February, 1909, and as the present application was made 
on the 10th of September, 1912, it was clearly beyond time.
The court below seems to have overlooked the fact that in the 
present Code of Civil Procedure a “ final decree ”  in a mortgage 
suit is a decree in the suit itself and an application for a final 
decree cannot be deemed to be an application in execution. The 
second application cannot be regarded as a revival of an appli
cation which was disposed of. In this view the present applica
tion was clearly beyond time and ought to have been dismissed.

W e accordingly allow the appeal, sot aside the order of the 
court below and restore the order of the court of first instance 
with costs in all courts.

. Appeal dluwedl
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