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H a b e is ,

section 23 of the Indian Penal Code thafc gain by unlawful 
means is gain to Harris and that we have not to consider gain 
to Mrs. Williamson or to an3 ône else. I am unable to hold that 
when Harris picked up the letter, be had any intention to fiaiise 
wrongful gain within the meaning of sec lion 23 of the Indian 
Pena] Code, and I think it would be stretching the definition of 
wrongful loss if I were to hold tliat Harris, by picking up this 
letter and attaching it to his affidavit, which, according to him 
he was then preparing, and by keeping it afterwards until he 
produced it in a court at Bareilly, waa causing wrongful loss 
within the meaning of section 23. I hold it to be no part of iny 
judgement that I should go, as the court below did, into the 
moral aspect of this case. ' I have only to consider whether the 
offence of which Harris has been found guilty is established 
against him by the evidence. Holding that it is not, I set aside 
the conviction and sentence passed [by the City Magistrate of 
Lucknow, and direct that the fine or any part thereof, if realized, 
be returned to Harris.

Conviction set aside.
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Before Sir Senry Bichards, Knight^ Chief Justice, and Juaiioe Sir jPraviada 
Gharan Bm erji,

SHEO PRASAD SINGH (.Jucgkmbht-debtoh) v. PRBMNA KUNWAR 
( D e c b e e - iio l d b h ).*

Givil Proo&d'Ure Code (190S), ssction 104 ; o/cZgr X Z I , rules 90 and 02 ; order 
X L IIIi rule 1 ('jJ--Exociitpn of deem -—Sale in ewsouHon-—A;p'pUcaiion to 
sot aside sale rejnolcd—Appeal,
Uadoi’ order X XI, rulo 90, rf tho Code o£ Oivil Procedure, 1908, an applioa* 

tioa may be macio to sot agldo a salo held in execution of a deoroe, upon the 
ground, amongst; otlers, of fi’aucl in tlio publication or conduct of the sale, 
and if this applioatiqn is rofusQd under rule 92, an. appeal lies unSoi; ordor 
XLIII, I'ulo l> olauso ( j ) ; but no seooncT. appeal is allowed from tho oi’aai- of the 
appellate court, -

ThjB facts, so far as they are material for th© purpose of 
this report; were as follows :—The respondent held a decree for 
Bale against the appellant an4 his son, and iri execution thereof

 ̂'Firsti Appeal Ho, 77 of 1917, from an ordor of G. 04Badh.war, district 
Judge of Ghajslpuv, dated the 30th. of March, 1917.



brought half o f  the mortgaged property to sale and purchased it
•herself. The present appellant, alleging fraud in the pnblica» — -------- ------------
tion and conduct of the sale, applied under order X X I, rule 90, P ra sa d

of the Code of Civil Procedure to have the sale set aside. The 
first court granted the application. On appeal by the decree- 
holder, the District Judge reversed the Munsil's order and 
dismissed the application. Against this order of the District 
Judge, the judgement-debtor filed the present appeal in the 
High Court and headed it as a First Appeal from Order.”

Babu Kamala Kanki Varma, for the respondent, took a 
preliminary objection to/the hearing o f the appeal:—

No appeal lies from an order passed in appeal, setting aside 
or refusing to set aside a sale, on an application under order 
XXI, rule 90, of the present Code of Civil Procedure, an appeal 
against orders passed on such applications is allowed, as an 
appeal from an order, by clause (j) of order X LIII, rule 1, which 
is governed by section 104, sub-section (1), clause (i), , Sub
section (2) of section 104, prohibits any second appealf There 
having already been one appeal in this case,^be present appeal 
does not lie, ' ' *'■

The words “  or fraud ” did not occur in the corresponding 
section 311 of the old Code, So, under that Code, it was held 
that applications lo set aside a sale, when they were based on the 
ground of “ fraud/* came under section 244 (now sectiori 47), 
and as according to section 2 of the Code the determination of 
•any question within section 244 amounted to a decree, as it 
does even] now% a second appeal lay. The objecc and effect of 
adding the words “  or fraud ’ ’ to rule 90 o f order X X I of the 
present Code ai’e to take applications for setting aside a sale 

• based on fraud” out of the purview of the present section 47 
and to bring such applications also within rule 90 of order 
X X L  That being so, no second appeal lies.

Pandit Uma Shankar Bajpai, for the appellant, submitted 
that in this p^yticular instance the new Code of Civil Procedure 
had not effected any change in the law and referred to cases 
decided when tbe former Code of Civil Procedure was in force in 
\srhich 4t was held that a second appeal lay in cases of the nature 
of the present ^ase.
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Babu Kamala Kanta Varma, was nob called upon to
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-------------- reply.
p S d  R ic h a r d s , C.J., B a n b r j i , J. A preliminary objection has 
Singh been taken to the hearing of this appeal on tho ground that an

P n m  appeal does not) lie. The facts are these. The property of the
K u n w a e , appellant, who was judgement-debtor to a decree, was sold by - 

auction. He made an application under order X X I, rule 90, to
have the sale set aside on the ground of irregularity and fraud
in the publication and conduct of the sale. His application was 
allowed by the court of first instance; but on appeal to the 
lower appellate court that court allowed the appeal and dismissed 
the application. From the order of the appellate court the 

. present appeal has been filed. Section 104 o f the Code of Civil 
Procedure, sub-section (2), provides that no appeal shall lie from 
any order passed in appeal under the section. Clause (i) of 
sub-section (1) provides that an appeal shall lie from an order' 
made under rules from which an appeal is expressly aJlowed by 
the rul^ Order X LIII, rule (1), clause (j), expresRly provides an 
appeal from an order under rule 92 of order XXI. That rule 
refers to an oidQ^onfirming or setting aside a sale. The order 
passed in this case was an order refusing to set aside a sale. ■; 
Therefore an appeal lay to thecouib below under ordter XLII, 
rule 1, clause ( j) ; but, having regard to the provisions of section 
104, sub-section (2), no further appeal from the order of the 
appellate court lies to this Court, Tho present appeal is conse
quently not maintainable, The learned vakil for the appellant^ 
refers to cases under the old Code of Civil Procedure in which it 
was held that an order made upon an application to set aside 
a sale on the ground of fraud, was an order under section 244 
of the Code, and therefore a second appeal lay. But the present 
Code has made an important alteration in this respect, and it 
provides in order X XI, rule 90, that an application may be ijiade 
to set aside a sale on the ground, amongst others, of fraud in the 
publication or conduct of the sale. Under the present Code 
therefore an application may be made on the ground of fraud, 
and  ̂if this application is refu>sed, under rule 92, an appeal lies, 
under order X LIII, rule 1, claiuse (j) ; but no second appeal is 
allowed from the order passed by the appellate court. We
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accordingly allow the preliminary objection and dismiss the 
appeal with costs.

Aj îjpeal dismissed.

1917

Before Si;' Henry Bicliards, Efiighi, Chief Justice, aftd Jusiice Sir 
Framada Gharan Banerji. ,

AMTUL HABIB ( D e o b e e -h o ld e e )  v . MUHAMMAD YOSUI’
{J DDaEMEHr-DEBTOE).*

Civil Frooedure Code (1908), order X X IV , rules 1, 2 and Z—Execiiiion of 
decree—Fayment of ̂ art o f  decretal amoimt i%io couri— E ffec t of payment 
as regards running of interest on the decree.
W here m oney is paid into couH by the judgemettt-dehtor in safcisfaction of 

a .decrea, interest on the  decree will cease fcom  the date of payment in propor
tion to the amount paid, altliouglx sucli amount may not in fact be the w iolo 
amount due under the decree.

The facts of this case were as follows ;—
A decree was oBtained for dower for a sum of Es. 5,000 with 

interest and costs, to be recovered from the estate of the plaintiff’s 
deceased husband in the hands of the heirs, The decree-holder 
sought bo execute her decree and was met v/ith an objection that 
she herself being one of the heirs and entitled to one-fourth of the 
estate, the decree could only be executed for three-fourths of the 
amount. When making this objection the judgement-debtors 
depositied three-fourths of the amount of the decree, 'principal, ‘ 
interest and costs. This objection was allowed in the court of first 
instance. There .was an appeal to the District Judge, who held 

.that the decree being for Ks. 5,000, it must be executed for that 
amount. The High Court uphefd this ruling. The execution pro
ceedings then continued; but the decree-holder claimed interest on 
the full amount of the decree up to the 14th o f 1915, that
is, until three months after the decision of the High Court. The 
judgement-debtors claimed that interest should not be charged 
save on the difference between the amount which they had depo
sited in court and the full amount of the decree, that is to say, 
that they should be relieved from paying interest on so. much as 
they had deposited from the date of the deposit. This contention

«  Second Appeal 15fo. 1483 of 1916, from a decree of J, H. Oumiag, D istrict 
Judge of SaharanpuE, dated the 16th of August, 1916, oopfirming a decree of 
Kalka S agh j Subordinate Judge of Saharanpus, datecl the I 8fch of Decembeir, 
1916.
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