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are there delivéi‘ad or to a servant sent to fetch them ; and if no 1892
such domand is made the carvier is liable for the loss of or infury §uereriey
to the goods, although the incroased charge has not been paid.”’ o E}T;TE
g I

The words of the English Act (1) and the words in this Act (2) 1y Conners
are practically the same so for as this matter is concerned, and ., ¥

. . ) Buprv
we think that the reasoning of that cose applies to these cases Narm
in this counfry as well as in England, and that this appeal must Pobpaz.

be dismissed with costs.

Appeal dismissed.
A. A C,

Before M. Justice Prinsep and My, Justice Hill,
HARIPRIA DEBI (Prarvtirr) v. RAM. CHURN MYTT AND ANOTHER 1899
(Derenpawts).* Aureh 25,
Bengal Tenancy Aok (VIII of 1885), s 188—Fjectment—Joint-ouners, T
Section 188 of the Bengal Tenancy Act of 1885 isno har to a suit for
ejectment by one of two joint-owners when the suit is brought under the
contract law on a breach of the conditions of a lease by the tenant,
Turs was o suit brought by one of two joint-owners of certain
nij-jote land to ejeot. a tenont after service of motice. Defend-
ant No. 2, who wag one of the joint-owners, refused fo join the
plaintiff in bringing the suif, and was therefore made a pro forma
defondant. On the 156th Aughran 1234 (29th November 1877)
the plaintiff granted & potta (for the purposes of cultivation and
improvethent) of her eight annas shave of the property in the
suit, containing 38 bighas and odd cobtahs of lend, and consisting
of garden dhosa and aly lands and gerias (fanks), fo Ram Churn
Myti (defendant No. 1). The potfs, which was duly vegistered,
provided infer alia that defendant No. 1 should not, without the
congent of the plaintiff, cut the trees in the garden, excavate
tanks, turn dhose land into juf land, alter the houndaries, or let
any portion of the land to temants. On the 9th Magh 1294

% Appeal from Appellate Decree No. 388 of 1891 against the decree
of Babu Dwake Nath Bhuttacharjee, Subordinate fudge of Midnapore,
dated the 31st of December 1890, aflirming the decree of Babu Jogendra
Nath Bose, Munsiff of Contai, dated the 30th of April 1890.

(1) See 11Ge0. IV &1 Wm. IV, ¢, 68,5 1; and 17 & 18 Viot,, ¢, 81, 5. 7.
(@) See Act IV of 1879, = 11,
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1802 (92nd January 1888) the plaintiff served defend;mt No. 1 with
“Hamomea 8 notice to quit within six months from the date of its receipt,
Dot on the ground that he had, in contravention of the terms of
Rusr Gerony 108 potta, and without the plaintifi’s consent, cut trees, excavated
Mym, g tank, turned dhoss land into gufland, and otherwise rendered
the land unfit for the purposes of the tenancy, and that he

hed also granted leases fo fenants.

The plaintiff contended that defendant No. 1 was a tenant-at.
will, and that under sections 25, 45, and 155 of the Bengal
Tenancy Act 1885, she was entitled to a deoree for ejectment,
Defendant No. 1 contended that, inasmuch as defendant Nor 2,
the co-sharer of the plaintiff, had not joined in the notice and
in bringing the suit, it was not maintainable under the provisions
of section 188 of the Tenancy Act. ‘

After more than one remand by the Lower Appellate Court,
the Cowrt of first instance gave the plaintiff a decree under
gection 155 for ejectment, subject to the condition that if
defendant No. 1 paid, within six months from the dete of the
decres, & certain sum fixed as compensation for waste commit-
ted by him in breach of his contract, he should not be ejected.

The Lower Appellate Court upheld the dearee for ejectinent,
modifying it by reducing the amount of compensation -and by
extending the time for compliance with its terms.
~ The plaintiff appealed to the High Court, and defendant No. 1
filed objections to the decree under section 561 of the,Code of
Civil Procedure, putting forward the same contention as had been
urged by him in the lower Courts.
~ Baboo Doorga Das Dutt and Baboo Mokiui Mohun Roy for the
appellant,

Baboo Jagut Chunder Bannerjee for the respondent,

The judgment of the Court (Prinser and Hiiv, JJ.) was as
follows :— |

This was a suit brought by one of two proprietors of some
nij-jot land to ejoct o tenant after service of netice. Affer
considerable delay in consequence of more than one remand by the
Lower Appellate Cowrt (we think the proceedings might have
been somewhat shorter), the plaintiff has obtairied a deeree in the
terms of seotion 155 of the Bengal Tenancy Act for ejectment;
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of the tenant, in the event of his not paying within six months 1892
from the date of the decree & certain snm fixed as compensation .
in consequence of waste committed by him in breach of the terms  Depr
of his contract. Rusr Crony
The plaintiff appeals, contending that she is cmtitled to an  Mwrr
absolute order for ejectment ; and the defendant makes an objection
under section 561 of the Civil Procedure Code that the plaintif’s
suit should havebeen dismissed, inasmuch 2s plaintiff is only one
of two joinb landlords, and, therefors, debarred by section 188,
Bengal Tenandy Act, from suing separately.
» We are of opinion that the plaintiff was not so harred, and that
the case does not come within the terms of section 188, The right
under which the plaintiff sues is not a thing which she, as landloxd,
is, under the Bengal Tenancy Act, required or authorised to do.
The suit is brought under the eontract law on breach of the condi-
tions of a lease by the tenant. This disposes of the objection
taken by the respondent,
The plaintifi’s pleader contends that under the notice served by
the plaintiff in Magh, she is entitled to eject the defendant, being
a tenant-at-will on nij-jot land, end the ejectment is sought not
mexely on the ground of waste and breach of contract, but alse on
the ground of the fermination of the tenancy. It seems to us that
the notice is not a good notice so as to entitle the plaintiff to what
she seeks. It requires the defendant to quit the lands occupied by
him within six months from the date of the receipt of the natice,
Now, 4f it be regarded as a notice of the termination of the lease,
which, ag we undorstand if, was an annual lease, it would be termin-
able only at the end of the year, and this would be some months
later than the expiry of six months from the date of the servigo of
the notice. 'We think, however, that the notice was intended, asit
has heen treated by both the Lower Courts, as a notice of eject-
ment in eohaequenee of breach of contract by the waste committed.
We agree also with the Lower Appellate Court that the case should
be dealt with under section 1565, Bengal Tenancy Act, and that,
until the tenancy has been formally terminated by legal proceed-
ings by d2laring the lease at an end by reason of the expiry of
the term for which it ran, the tenant is entitled to the benefit of
sectiofl 155. The appeal is, therefore, dismissed with costs.

¢ . P Appeal dismissed, -



