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according to the value or amount of the subject matter in dispute. 
I n  the present case the respondent has valued the relief which he 

' seeks in his cross-objection at Rs, 1,000. He must, therefore, pay 
Bam Kisha-h large fee when the appellant in the case can appeal on pay- 

Da8. rnent of only Rs. 10. It appears to me that this is perhaps due 
to an oversight at the time when Act V of 1908 was passed in 
not adding the words “  or cross-objection ” to article IV of 
schedule II. I allow the respondent three weeks within which to 
make good the deficiency.

96 THE INDIAN LAW REPORTS, [VOU XL,

APPELLATE CIVIL.

1917 Before Mr. Justice Muhammad Bafiq and Mr. Justice Piggoti,
81. ' KAMZAN (Pri&iNxiFi?) V, RAM DAIYA (D e p e n d a n t ),*

Hindu Law—Mitahshara—Joint Hindufamilt/—Hindti widow —Widow’ s right o f 
residence i n \jaint family hous$--Effeot of alienation during the life-time o f  
widow’ s husland.
When a right of residence or mainfcenanca oomos into existence in favour of 

the widow of a man who waa lately a member of a joint Hindu family, she 
takes that right in the property as it stands at the timo of hot' husband's death. 
She cannot set up her right of maintenance or residenoQ as against alienations 
sftected during the life-timo of her husband. AjudMa Frasad v. Jasoda 
(1) followed,

A widowed daughter-in-law is debarred from setting up the plea of fcha 
invalidity of (an alienation efieoted by jthe father-in-law during her husband’s 
Ufe<time. Sohfii v. Mohan K uer  (2) followed.

The facts of this case were as follows :—■
One Shankar and his son, Ram Charan, constituted a joint 

Hindu family, Shankar executed a simple mortgage of a dwelling 
house which was ancestral family property and in which, it 
appeared, the family resided. Some time after the mortgage 
Ram Oharan died, leaving a widow, Musammat Ram Baiya, 
Thereafter the plaintiff ̂ -appellant acquired by private purchase 
from Shankar a portion of the house. He also acquired the 
remaining portion by purchase at auction sale in execution o f the 
decree which was obtained on the mortgage aforesaid, On

•Second Appeal No. 716 of 1916, from a decree of Ba.m Chandra Ohaudhri, 
Officiating District Judge of Allahabad, dated the 2nd February, l9ifS, reversing 
h decree of Triloki Nath, Second Additional Muneif of Allahabad, dated the 5th 
of January, X&16.

(1) Wf#&ly Not#*, 1887, V- (2) (1911) 9 23,



attempting to take possession of the housa he was resisted by
Musammat Ram Daiya. Ho brought a suit against her for ---------
possession, and the defence set up was that she had a right o f a, 
residence in the family dwelling house in which she had been 
residing since her marriage and that the plaintiff was fully aware 
of the fact; that the mortgage wais not exeout^ed for legal 
necessity and was not binding on her ; nor was the decree 
passed on that mortgage, to which she was no party, binding on 
her. The court of first instance held that as the mortgage had 
been executed at a time when Ram Charan was alivej no right, 
available against the mortgagees, of residence in the house had 
become vested in the defendant; and on the authority o f  Ajudhia  
Prasad Jasjda  (1) and ^ohni v. Mohan K uer {'I) the court 
decreed the suit. The lower appellate court was o f opinion that 
the criterion was whether the alienation was one which would have 
bound the husband of the defendant ; and it remitted an issue as 
to whether the mortgage was for legal necessity or an antecedent 
debt and binding on the son. This issue was found in -the negative, 
and the lower appellate court held that Musammat Ram Daiya’s , 
right of residence arose on her h ftsband’s death, there being at 
that time no valid jhypothccation. The appeal was accordingly 
decreed. The plaintiff came to the High Court in second appeal.

Dr. S, M. Sulaiman, for the appellant : —
The issue remitted by the lower appellate court did not arise, 

because the widow of a predeceased son possesses, no interest in 
the property and is not entitled to raise the question of legal 
necessity for the debt contracted by the father ; Solini v. Mohan 
Kuer (2). Even upon the issue as remitted the court went wrong, 
inasmuch as it placed the burden of proving the nature o f the 
debt upon the plaintiff. For, i f  the defendant’s husband had 
now been alive, the burden of proving that the debt was of such 
a nature as he would not be liable as a Hindu son to pay would 
be upon him, the property having already passed out of the family 
by auction sale in execution of the mortgage decree agmnst  ̂
the;father ;  DeU Singh v. Jia Bam^ (3). And it would not 
be necessary for the creditor to show that the debt was for 
the benefit of the fam ily; Bahu Singh, v. Bihari Lai (4)

(1 ) 'Weekly Notes, 1887, p. 279. * (2) ( l9 U )  9 A. Ii. 23,-
(3) (1902) I. L . S ., 25 All., 214, (4) (iPOS) I. U  R „  80 All., 166.
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Mata Din v. Oaya Din  (1)« An auc5tion-purcho.sor need not prove 
the existence of legal necessity or even that he made inquiries as 
to the existence of any legal necessity; Trevelyan on H indu Law, 

Eam DiiYA, 29i?. The mortgage having been made in the life-time of tlio 
defendant’s hnsband, her right of residence that o f a Hindu 
widow had not then accrued. The widow never acquired as 
against the mortgagees an absolute right of residence. The 
alienation was made before such a right had vested in hor and she 
cannot resist the plaintiffs claim ,• Ajudhia Prasa.d v. Jasoda 
(2;. A clear distinction, forming the basis of the decision, was 
drawn in that case between cases where the mortgage or other 
alienation is made before, and eases where it is made after, the 
right of residence becomes vested in the widow, The defendant 
did not even allege, much less prove, that the house in suit was 
the one and only house for the dwelling of the family,

Munshi Qolcul Prasad, for the respondent 
According to the texts of Hindu law-givora it is the bounden 

duty of every owner of properly and of his successors to provide 
, for the maintenance of dependents of the family, and ho or they 

cannot alienate the property in such a manner as to defeat the 
right of maintenance of the dependent members; Vyavastlia 
Ohandrika : Book I, Part I, p. 256; Smriti OhandriJca : (Trans­
lated byT , K. Iyer), Edn. 186V, p. 158, Oh. X I, Sec. 1. By 
marriage a Hindu female becomes such a member of the family, 
and her maintenance is obligatory on the members of the family 
who are in possession of the family property. This was laid 
down by the Allahabad High Court in Musammat Lalti E uar  
v. Qanga Bishan (3), where a father-in-law in possession of the 
family property was held to be bound to provide maintenance to 
the widow of a predeceased son. Under the Hindu I(aw the right 
of dependent members to reside in the fumily dwelling-house and 
their right to get maintenance are co-extcnsivo and stand on the 
same footing ; so that the right of residence of Hindu females is 
a paramount right which cannot be defeated by alienation by the 
owner of the property, and the alienee cannot turn them ou t; 
K atyayana: 2 Golebrooke’s Digest, • p. 133; M itra : Law 

{ !)  (1909) I. L. R.,,81 All., 599. (2) Weekly Notes, 1887, p. m ,

{8) (1875) 7 N. W. P., H. 0 .
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1917Relating to Hindu Widow, Edn. 1881, p. 466 ; Mayne : Hiadu 
Law, 8th Edn., p. 644 ; Ghose ; Hindu Law ; 3rd Edn,, Vol I, 
p. 319; Mangala Dehi v. Dina, Nath Bose (1), Jamna v. Machul 
8ahu (2), Baoha v. Mothina (3). . ium Dm*.

This broad rule has, however, been qualified by case-law to 
this extent that an alienation made for the purposes of averting a 
calamity or for legal necessity will override the rights of main­
tenance and residence o f the female members, jiisb at ifc will 
override the proprietary right of^all the co-parceners themselves; 
Ramanadan y. Rangammal (4). The existence of legal necessity 
for the alienation being the criterion for deciding whether the 
right of residence of the female members is affected by the 
alienation, the lower appellate court was right in remitting 
the issue it did. And the onus was rightly laid oa the plaintiff, 
for ibis upon a person dealing with a qualified owner to prove 
the existence of legal necessity; Saliu Bavi Chandra v, Bhup 
Singh (5).

The auction purchaser who derives title from the mortgagee 
has no higher rights than the latter. Further, the facts of the 
present case show that the auction purchaser was not a bond fide 
purchaser without nobice> bub was aware of the widow’s right of 
residence in the house he was purchasing, and this apart from the 
rule laid down in the ease of Bamanadan  v, Bangammal (4) 
that in such eases the purchaser may always be presumed to have 
had notice. The finding on the issue being that there was no 
legal necessity for the mortgage the right o f residence of the 
defendant is paramount over the right of the auction-purchaser 
and the defendant cannot he ousted by him ; Qauri v. Chandra- 
mani (6). The case of Ajiidhia Px^md  v. Jaaoda (7) relied on by 
the appellant is distinguishable. There the alienation was made 
by all the members of the family, so that no question of legal 
necessity could, arise, while here the mortgage was made by the 
father alone in the life-time of his eon. Should that case, however, 
be regarded as laying down the broad proposition that the right 
of residence does not vest in a female member of a joint Hindu- 

(1) (1839) 4 B. L . a ,  72. ( 0 .0  J.) {4,} (1888) I. Ii. B ., 12 Mad., 260.
(3) (1879) I . Ii. R., 2 AU., 345. ^5) {1917} I . Ii, R., 89 AIL, 437.
(3) (1900) I . L . B., 23 Ail., 86. (6) (1876)'I . L . B., 1 AU„ 363 '

(7) Weekly 1887, p- 279,
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1917 family till she becomes a widow, the case would bo opposed to the 
texts and authorities. From what has already beec submitted ib 
follows that the right of residence is not a right peculiar to a 

Ram DAtTA. but jg onu which attaches to every Hindu female from the
momeiib she becomes a member of the family by her marriage. 
This right is not in any way enlarged by her becoming a widow. 
The only point of difference between the right of a. wife and that 
of a widow in the matters of maintenance and residence is that 
a wife has an additional right, available against lier husband alone, 
of getting maintenance and I'osidence irrespective of his possession 
of any property. Her right against the other co-parccners and the 
widoAv’s right against the surviving co-parcenorB are equal and are 
dependent on such co-parceners being in possession of family 
property ; Sivrampalli Bangaramma v. 8uram palli Brambme 
(1), The point decided in Bohni v. Mohan Ktier (2), relied on by the 
appellant, does not touch the facts of the present case, There the 
widow was setting up a right of ownership in herself through her 
husband, and it was rightly held that, her husband’s share having 
lapsed by survivorship to the other co-parceners, there was no 
interest in the property outstanding which the widow in {right 
of her husband could seek to protecb by raising the plea of 
absence of legal necessity She was not claiming a righf; of 
residence as a Hindu widow. In the present case the defendant 
is not seeking to claim for herself any rig]it derived from her 
husband in the property. She is not claiming through him ; 
she is claiming an independent right which the Hindu Law confers 
on her as a Hindu female, and which she could ImVe enforced 
against her husband.

Dr, S. M. Bulaiman, was not heard in reply.
M u h a m m a d  Eafiq and PIg g o t t , JJ. -.—This second appeal by 

the plaintiff in a suit for ejectment arises under the following 
circumstances :—^

There was a joint Hindu family consisting of a father, 
Shankar, and his son, Earn Charan. Shankar mortgaged a certain 
house which formed part of the ancestral family property, and in 
which it would seem that he and his son were residing, although 
Its is not clear that this point has been specifically considered by the 

(1) (X908) I. L , B., 81 Mad., 388. (2) (19X1) 9 23
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191Tcourts below,by a simple mortgage in favour of one Musammat Dhan 
Devi. Earn Charan died; after this mortgage had been contracted, jjamzas
leafing him surviving a widow, Ram Daiya, who is the defendant u.
respondent in this case. Shankar subsequently sold a | share of 
the house in question to the plaintiff, Ramzan. The latter induced 
the mortgagee to accept redemption of this share on payment o f f  
of the mortgage debt. After this Musammat Dhan Devi, the 
mortgagee, brought a suit for sale against) Shankar, who had now 
become by survivorship the sole owner of the entire house. She 
obtained a decree for the sale of tlie remaining ^ share of the 
house in satisfaction of I  o f the original mortgage debt. This 
decree the plaintiff, Ramzan, who had already become the owner 
of the remaining f  share of the house, purchased from Musammat 
Dhan Devi. He took out execution, brought this f  share to sale 
and purchased it himself. On attempting to take possession of 
what he had purchased he was resisted by the defendant Musam­
mat Ram Daiya. Hence this present suit, in which the plaintiff 
claims actual p33session of the share of the house purchased by 
him at the auction, along with an injunction restraining the defen­
dant from interfering with his possession. The suit has been 
resisted simply on the ground of defendant’s right of residence in 
the ancestral family house as a Hindu widow. The first court 
overruled this contention and decreed the claim. The learned 
District Judge held that tho question of the defendant’s right of 
residence depended on the question whether or not the original

• alienation, that is to say, the mortgage by Shankar of the entire 
house, had been made for legal necessity. He remitted an issue 
on this point, and on receiving a finding that legal necessity was 
not proved, he has dismissed the plaintiff's suit alfeogether. The 
plaintiff comes to this Court in second appeal. The decision of 
thu lower appellate court is certainly unfair to the plaintiff to 
some extent, as the latter "Was at least entitled to formal posses­
sion subject to the alleged right* of residence of the defendant for 
her life-time. On the decree of the lower appellate court as it 
stands, it is difficult to see how the plaintiff can ever enforce his 
proprietary rights hereafter. W© are asked, howeverr by the 
plaintiff to oonside/the question whether his suit ought aofe to 
have been decreed as brought. In  our opinion it ought to har®
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1917 been decreed. We have been referred to a grcnfc deal of case-law 
on the siibjcct of a Hindu --Andow's right of residence and main­
tenance. It is imnecesaary to go into the principles laid down by 

nm  DASYik. these decisions. The point in the present c:\so iu that, at the time 
of the original alienation from which the present plaintiff 
BTentually derives his title, that is to say,̂  the mortgage by 
Shankar of the entire house, the prosent defendant was not a 
Hinda widow. She was the wife of Kam Chanui and was living 
with him and with her faiher-in-law. The decision of this Court 
in the case of Aj'izdhici pTascid v. Jusodct (1) shown the distinction 
to be drawn between an alienation eficctcd to tho prejudice of 
existing rights of maintencince and residence m favour of widowed, 
ladies depending upon a joint family, and an alienation efleeted 
by the male members of a family in connection with which a right 
of residence or miintenanco is set up by a lady who was bound at 
the time by the action of her husband and who claims to have 
become entitled to residence or maintenance, since the date o f 
the alienation, by reason o f her husband's death. Some of the 
arguments addressed to ua on behalf of the respondent in this case 
have really called in question tho correctness of this decision. 
"We can only say that we are nob prepared to re-consider it. It 
seems reasonable to say that, when a right of residence or main­
tenance comes into existence in favour o f Ihe widow of a man who 
was lately a member of a joint undivided Hindu family, she takes 
that right in the property as it stands at the time of her husband's 
death. She cannot set up her right of maintenance or rosidonce 
as against alienations effected during the life-time of her husband. 
Now what the learned District Judge has called upon the plaintiff 
to prove in the present case is that the mortgage effected by 
Shankar was binding upon his son Ram Charan. This is precisely 
the plea which a Bench of this Court refused to allow a widowed 
daughter-in-law, in the position of the present defendant, to set 
up in the case Sohni v. Mohan Kuer (2) If the defendant 
cannot plead that the alienation made by Shankar did not bind' 
Earn Charan, that is to say, did not affect the rights of Ram 
Oharan in the house in question, then it is impossible to see why 
she should not be just as much bound' by the alienation as she 

Weekly Notes, 1887. p. 278. (2) (1911) 9 A. K  J., 23.
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would hare been if  Bam Cliaran had concurred in making it, 
The issue remitted by the learned Judge raised a question which 
might have beau litigated upon an objection taken by Earn 
Charan himself, but which this Court refused to allow to be 
taken by a person in the position of Earn Charan’s widow. We 
must hold, therefore, that tha principle of the decision in Ajudhia 
Prasad v. Jasoda (1) governs the present case, and, as we are 
are not prepared to dissent from it or re-consider it we must allow 
this appeal. We do so accordingly. W e set aside the decree 
of the lower appellate court and restore that of the court of first 
instance, with costs throughout.

Appeal allowed.

R am za m
V.

Eam Daiyjl .

1917

APPELLATE OEIMIHAL.

Before Justice Sir Pramada Gharan Baiterji.
E M P E R O R  V,  C H A N D A N  S IN Q II  a n d  o t h e r s * .

Aot No. X L V  of I860 (Indian F&iiaL Code), \sections 304 and S25^AssauU  
committed by three persons armed ’joitK^.&this-^Iniention ~ Culpable homicide 
— Grievous hurt.
Thi'ee persons attacked a fourth 'svitb. Iat7iis and deafcla ensTied through a 

fraotuEQ o! the skuli of the person so attacked. Tiiero was, liowevss, no 
S'videnoe to show that the common intention of the assailaats was to cause 
death, oc which, of them actually sti'uok the hlow which fractured the skull of 
the deceased.

JScM that the ofience of which the assailants were guilty ■was that of caus­
ing grievoua hurt and not that of culpahlo homicide not amounting to murder. 
Emperor v. Bliola Singh (2) followed.

The facts of this case were as follows :■—
One Girdhar Singh was attacked when seated at his chaupal 

by three persons, who had enmity with him, armed with lathis 
These persons knocked down Girdhar Singh, as he was attemp- 
ting to retreat into his house, which adjoined the chaupat, and 
inflicted various injuries. The skull was extensively fractured 
and Girdhar Singh died in consequence the same evening. It 
was not, however, clear from the evidence which of the assai­
lants was actually responsible for this fracture of the skull. The

«  Orittiinal Appeal No. 668 of 1917, from, an order of W. S', Kitton, Sos- 
bIoub Judiga of Aligarh, dated the 23rd of Jaly, 1917.

(1) Weekly Hotea, 1887, 279. (2) (1907) I. E, B., 29 All., 282,

1917. 
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