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vest in him any property. It gave him, no doubt, the right to
execute the attached decree, and had it not been for the insol-
. vency he would still have that right. The insolvency, however,
vested all the property of the insolvent in the official assignee
and in effect cancelled the attachment obtained by Dambar Singh.
Once Sri Kishan was declared an insolvent, the official assignee
was the only person who could execute the decree which Sri
Kishan had obtained, unless the official assignee had, in realizing
the estate, sold the decree to some third party. See the decision
of their Lordships of the Privy Council in Raghunath Das v.
Sundar Das Ehetri (1),

In the third ground in the memorandum of appeal the appel-
lant contends that the court below has also dismissed his applica-
tion to recover certain costs which were no part of the decree
belonging to Sri Kishan, but which were in fact awarded ‘to him
as costs of previous execution proceedings. We think that this
objection may have force, Ifany costs were awarded to Dambar
Singh personally against the judgement-debtors, those costs form
no portion of the assets of Sri Kishan and accordingly never
vested in the official assignee. Save as just mentioned we dis-
miss the appeal, but in doing so expressly state that the dismissal
of the appeal is not to prejudice the right of the appellant (if he
has any) to recover costs which were personally awarded to him.
We make no order as to costs of the appeal. The order of the
‘court below as to costs in that court will stand.

Decree varied.

" a———————
Befors Sir Henry Richards, Knmight, Chief Justice, and Justios Sir Pramada
: Charan Banerji,
MATHURA PRASAD ANp ANCTBER (JUDGHMENT-DEBTORS) v,
SHEOBALAK RAM (Dzoren-HOLDER),*

Act No. IT of 1912 (Co-operative Societies Act ), sections 42 (5) and (6)-—0; der of
Viguidator declaring each member to be jointly and severally liable— Applica-
tion for‘enforcemmt of order by Qivil Court—Appeal—Jurisdiation.

A society formed under the Oo-operative Societiss Act, ‘1919, went into
lignidation. The liquidator, having taken mortgages from the varioud persong

* Becond Appeal No, 1086 of 1916, from a decree of B, M. Nanavutty,
District Judge of Benares, dated the 12th of January, 1916, n:iodlfymg a decree.
of Udit Narain Sinha, Subordmaﬁe Judge of Benares, dated the 9&]1 of October,
1915

(1) (1914) I. L, R., 48 Qalo, 73.
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who weré members of tho soceiety asd had reccived advaneass, procoeded to
meke an arder, purporting te by passod under scetion 42 (D) of the Act dater.
mining that each of tha dsbtors should be jo'ntly and severally liablo for the
full amount of the soveral debts. This ordsr was then taken to the Civil Court
having Joeal jurisdiction to be bo enforcd under scclion 4145) (a).

Held that the liguidator was probubly wrong in paseing the order which b
did, but thab, the order being one within acction 42 of the Aet, the Civil Ceurt
had no option but to enforee it und that no appoul L1y to the Listriet Judge nor
a gocoud appaoul to the Efigh Court.

Tms was an appeal arising out of an application to enfcuce an
order under section 42 of the Co-operalive Societies Act, II of
1912. The appellants were members of o socie!y registered under
the Co-operative Soueties Act. The Registrar cancelled the
ragistration of the socicty and appointed th> respondent liquida-
or. The liquidator ascertained the amount of indebtedness of
each member to the socicty and accepted a mortgage from each
member to cover the amount of the latter's individual indebtedness.
He then purported under section 42 (0) of the Act to pass an
order declaring each member jointly and severally liable for the
total indebteduess of all the members and applied under section
42 (5) to the Bubordinate Judge o enforce the order by attach-
ment and sale of the property of the members hypothecated and
also other property. The appellants objected that the liguidator
could not impose a joint liability on them for the dibts of other
members.  The Subordinate Judge huld that even if the liquilas
tor had passed a wrong order he was bound to enforee it and dis-
allowed the ohjections. On appeal the District Judge agreed
with the Subordinate Judge, but held that the liquidator could
not proceed against the mortgaged property, but could only
proceced aguinst thie other property of the members. The
objectors preferred a second appeal.

Babu Piari Lal Buner ji, for the appellants i

The Civil Court when invoked by the liquidator to ocnforce
his order was not bound to cnforce i without consilering whether
the order was one which the liguidator could pass. Section 42 (3)
only allowed an order passed under the section tobe enforced. It .

“was therefore open to the Civil Court to inquire whether the

order imposing a joint liability on the appelluats for the debts of
other members was an order ‘which it was competent to ths
liquidator to pass. Under section 42 (2) (D), tho liquidator was
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empowered to determine the ceniribution to be made by each
member.  Tiis was done by the licuidator before Le accepted the
mortgages, Under clause (¢) he was empower.d to give such
direstions 1egarding the collretion of tle debts as appeared to
him nezessary. Tais he dil by accepling mortgages from the
several members. It was not open to him after that 4o ignore
the mortgages and impose a fresh and adlitional liability not
warrantcd by law. The membhers were only liable (o the soziety
to the extent of itheir individual debts. Iu was only with respoct
to the debls of the society gua a third pariy, for example a
Central or o District Bank, that the members wonld be jointly and
severally liable. The portion of the.order now sought to be
enforzed was therefore heyond the powers of the liquidator and
consequently not one undar the section and the Civil Court shonld
not have refused its aid,

The How'ble Dr. Tej Buhadur Saprw, for the liguidator,
respondant i—

The order of a liquidator under the Aect is final. It is not

open to appeal and the appellant in the guise of an objection to
the enforcement of the order is really seeking to appeal against
the order, The functions of a court under.section 42 (5) are
really those of an cxecuting court, and as such it could go behind
the decrec which in this case is the order of the liquidator. The
liquidator bas in effect determinel the lialility of the members,

and cven if helLas wrongly imposed a greater liability than the

Act allows, that would not mike his order without jurisdiction so
"as to cnabls the Civil Court to ignors it. The wide ssheme of
the Act showed thatthe courts should have no power to question
the acts of the liquidator. BMorcover, the Act only provided
that the court shoull enforce the order of the liquidater in the
same manner as if it were a decree. It did not make the order
of the court appealabie, anl censequently no appeal lay to the
Distri:t Judge and no second appeal to the High Court.
- Babu Piuri Lal Banerji, in reply :— :

Anorder of the court when passed would be subject to appeal
in the same way as order passed by a court executing a decree.
The Registrar is not given any powers by way of appeal or
revision. He could only express his opinion, As this Act wag
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clear one, this Court should express its opinion for the guidance
of the liquidator. ‘
RicEARDS, O, J., and BANERTI, J.:~This appeal arises under
the following ecircumstances. There was a society registered
under the Co-operative Socielies Act, IT of 1912, The society
got into debt. Its registration was cancelled and a liquidator
appointed. There were a number of persons who, were members
of the society and had received advances. The liquidator took
mortgages from each of the debtors for the amount of their
liability, He then proceeded to make an order which pur-
ported to be under section 42 (b), determining that cach of the
debtors should be jointly and severally liable for the full amount
of the several debts. This order was sought to be enforced in
the Civil Court having local jurisdiction under the provisions of
section 42 (5) (a). The court ordercd execution, On appeal to
the District Judge the appeal was dismissed. A 'second appeal
has now been preferred to this Court. It is strongly contended
on behalf of the appellants that the order of the liquidator was
bad, It is said that, while the liquidator had a perfect right to
determine the * contributions ” to be made by the members of
the society, he could not make them jointly and severally liable
for each other’s debts, more particularly where, us in the present
case, he had taken a mortgage from each of the debtors for the
amount of his debt. On the other side, it is objected that the
Subordinate Judge was bound to execute the order of the
liquidator and that he could not consider whether that order
was right or wrong, that no appeal lay to the District Judge*
and that no second appeal lies to this Court, We think all these
objections have force. If the order of the liquidator can possibly
be said to be an order under section 42, then the Subordinate
Judge being the Civil Court mentioned in sub-scction (5), clause
(@), had no option but to enforce the order, It scems to us clear
that no appeal lies save appeals expressly given by the Act and
that no second appeal lies to this Court. - It is quite clear that
the policy of the Act was that matters arising under the Act
should be setitled without litigation in the courts, If litigation
were permitted, the whole object of the Co-operative Societies
Act would be defeated, We think that in the present case we
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may depart from our usual practice of not saying anything which
is not abgolutely necessary for the decision of the case because we
are all interested in the good working of the Co-operative
Societies Act. It seems %o us that probably the liquidator was

wrong in passing an order that each of these debtors should be .

jointly and severally liable for the amount of each other’s

mortgages. If he required money for the purposes of liquidation

and for the discharge of the debts of the society, he had clear

power to determine tlie contributions to be made, and wé think

that it would have been more correct had he made his order in

thig form and then proceeded to take steps to recover from each

mortgagor the amount of his mortgage. We dismiss the appeal.
The liquidator will get his costs in this appeal as part of his

costs in the lquidation. - The appellants will pay their own costs.
' Appeal dismissed.

MISCELLANEOUS CIVIL.

P

Before M. Justice Tudball,

LAKHAN SINGH (Pramymrr) v. RAM KISHAN DAS (Drrpnpant)*
Act Mo, VIT of 1870, (Court Fees det) Schedule I, Article 1—Cowrt fee—
Cross-objection flled in an appeal.

Under articlo 1 of schedule I to the Court Fees Act, 1870, » party filing
cross-objections must pay an ad velorem fee according to the value or ameunt
of the subject matter in dispute, ‘

Office Report. .

Sramp insufficient by Rs. 20-12-0, i.e, Rs. 8 in respect
of the relief deereed against the defendant respondent and
Rs. 12-12-0 in respect of the plea as to costs amounting to
Rs. 166-8-0.

* Objection from Babu Priya Nath Banerji.:—1I object to this
veporl, On the first point, the-suit was instituted by the plaintiff
on a ten rupee stamp. The plaintiff has appealed on a ten rupee
stamp, ie., he bas paid the full stamp duty. Thereforq I am no
bound to pay another stamp duty. ;

On ‘the second point I do not ask any paltlcula,r amount
on account of costs, My objection is that the order about costs

is a wrong,order. I am therefore mnot liable to pay stamp

duty. -

* Staap Reference in First Appeal No. 180 of 1917,
8 “
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