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always been loth to take up in revision cases of this description
which have not been brought before it on appeal by the Local
Covernment, In the present case it is really a public prosecution
by a public official which has taken place. It s a matler in
which Government is concerned and it is open to the District
Magistrate to lay the matter before the Local Goverament with a
view to an appeal being filed if nezessary; the maticr being one
of more or less'public importance, In the second place I have
read the learned Sessions Judge's opinion asexpressed in lis
order of reference and I have considerable doubts as to the
correctness thereof. A necessary ingredient of ain offence under
section 266 is frandulent intent. One knows full well that the
measures of weight and measures of Jength which are in use in
this country in villages and towns differ considerably from the
standard measuves laid down by Government under Act IT of
1889. Where both purchaser and seller arc well aware of tho
actual measure being used, therc can be no question of {raudulent
intent. Itis only when the seller purports to sell according to
a cerfain standard and sclls below that standard, that he can ke
said to be guilty of fraud. The case in my opinion is ono which
this Court ought not to take up in revision bub one in which if it
is necessary the Local Government may appeal if it deems fit.
Let the recoxd be returned,

Record returned.

APPELLATE CIVIL.

Before 8ir Henry Richardsy, Enight, Clief Juctice, aund Justice Sir P.amada
Charan Bane ji,
DAMEBAR SINGH (Drcrex-nolperjv. SIUNAWAR ALI KHAN
ANXD ANOTMER 1) ULGEMENT-DELTORB) #

Aut No. III of 1907 ¢ Provincial Inislvency de' ), scotim 18—~ Dogres obfa\md
by iniclvent befo-e adjudicatin—dttachnent of dee, ge—I ffuet of subsoguent ads
Judication on 1ight of a'taching ¢ edi 0. 1o caco Jte.

Whore a deoree hug ho:n attached by aereditor of the decros-holder and
subsequontly the decrce-holder is adjadged un insolvent, the right lo oxocute
such decroe vests in the reciver in ins leoncy, wund is not retaingd by the sthaoh.
ing oraditor. Raghunail Dus v Sunda Du: Khobri (1) veforred to.

* First Appiul No. 153 of 1916, {ro n u docree of Abdul Hasun, Bubordinats
Judge of Moorat, dated the 8td of May, 1916. :

{1} (A914) L L. R, 42 Calo, 73.
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OxE Sri Kishan Das obtained a decrce against Munawar Al
and another on the 1st of December, 1904, Dambar Singh
held a decerce against Sri Kishan Das and in exceution thereof
attached the decree held by Sri Kishan Das.  Asatlaching credi-
tor he applicd to exccute the decree of Sri Kishan Das on the
12th of July, 1937, aguin on the 30th of Blarch, 1908, and
agiin presenled the present application on the 3rd of June,
1918, Sri Kisban Das was sdjudicated an insolvent on the
26th of September, 1913, by the Bombay High Court and
the official assign:e was appointed receiver. The judgemoent-
debtors objected that after Sri Kishan Das’s insolvency, Dambar
Singh had ro right to cxecute the dueree. The court allowed
the objection and dismiised the application, Dambar Singh
appealud.

Babu Piari Lal Banerji, for the appellaub.

The attachm:nt of the decree was made under eection 273
of the Code of Civil Prucedure, 1882. Under the provisions
of that scciion the cffect of the attachment was to tuke away
the right to cxceute the decree for Sri Kishan Das and to vest it
solely ia Dambar Singh, The provisions of the present Code,
order XXI, rule 53, mxd: no material ‘difference ;2. Unnd
Koyn v. A. P. Ummau, (1). The subsequent insolvency of Sri
Krishan Das could not give to the recciver the right to exccute
the deerec which by the attachment had been taken away from
Sri Kishan Das and had becyme vested in Dambar Singh. The
right to procced further with the execution of the decree which
he had attached remained with Dambar Singh not wibhstanding
the insolvency of Sri Kishan Das,

Dr. 8. M. Sulaiman (for Mr, Abdul Baoof), for the respondemt°

Under scciion 53 of the Presidency Insolvency Ach corres-

ponding to section 84 of the Provincial Insolvéncy Act, it is only

in respost of assebs realized befoxe the insolvency, that the
appellany could have any right as against the receiver, The
attachment give to the appellant no len or charge over the

insolveny's property and the receiver in insolvency took all the .-

property as if no attachment bad taken plice. The Privy

Couaeil has recently considered the effect of an a.btachmenb by a -

(1) (1919) L. L. R., 85 Mad,p 042,
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creditor as against the rights of the receiver. He cited
Raghunath Das v. Sundar Das Khetri, (1).

Babu Piari Lal Bunerji, in reply.

The Privy Council considered the case of an attachment of
ordinary property. Under such attachment, the decree-holder
secured Bpo right over the property, but the judgement-debtor
was merély prevented from alicnating the property. When a
decree is attached, the attaching creditor not only secures a right
to prevent his debtor from executing the decree, bub secures a
substantive right to execute the decree himself, that is, he gety
the sole right to deal with the debtor’s property. Inthe one
case the judgement-debtor is merely subjected to a disqualification
and the receiver ininsolvency takes the entire property without the
disqualification, but in the other case the attaching creditor has
secured the sole right to execute the decree, and though the
receiver in insolvency may not be subject to the debtor’s disquali-
fication, he cannot take what by statute has already vested in
the attaching creditor. 'No question under section 53 of the
Presidency or section 84 of the Provincial Insolvency Act, arises
at the present stage. Such question would only arise when
after the realization of money the recciver claimed it as against
the appellant. At the present stage the only question is “who
has the right to execute the decree.” In any case, the entire
application could not be dismissed, as it included items of costs
allowed to the appellant on account of the previous executions.

Ricgarps, C. J., and Baneryr, J. :—Onc¢ 8ri Kishan had ob«
tained a certain decree. The appellant here obtained another
decree against Sri Kishan and attached the decree belonging” to
Sri Kighan. Sri Kishan was declared an insolvent and his pro-
perty vested in the official assignee. Notwithstanding the adjudi-
cation of Sri Kishan the appellant sought to put into execution
the decree belonging to Sri Kishan which he had attached in
execution of his decree. The judgement-debtors objected that
Dambar Singh was not competent to execute the deoree. Tho
court below held that the objection had force and dismissed the -
application. We think the decision appealed from is correct.
The.effect of the attachment obtained by the appellant was not to

(1) (1914) L L. R, 42 Qalo,, 72,
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vest in him any property. It gave him, no doubt, the right to
execute the attached decree, and had it not been for the insol-
. vency he would still have that right. The insolvency, however,
vested all the property of the insolvent in the official assignee
and in effect cancelled the attachment obtained by Dambar Singh.
Once Sri Kishan was declared an insolvent, the official assignee
was the only person who could execute the decree which Sri
Kishan had obtained, unless the official assignee had, in realizing
the estate, sold the decree to some third party. See the decision
of their Lordships of the Privy Council in Raghunath Das v.
Sundar Das Ehetri (1),

In the third ground in the memorandum of appeal the appel-
lant contends that the court below has also dismissed his applica-
tion to recover certain costs which were no part of the decree
belonging to Sri Kishan, but which were in fact awarded ‘to him
as costs of previous execution proceedings. We think that this
objection may have force, Ifany costs were awarded to Dambar
Singh personally against the judgement-debtors, those costs form
no portion of the assets of Sri Kishan and accordingly never
vested in the official assignee. Save as just mentioned we dis-
miss the appeal, but in doing so expressly state that the dismissal
of the appeal is not to prejudice the right of the appellant (if he
has any) to recover costs which were personally awarded to him.
We make no order as to costs of the appeal. The order of the
‘court below as to costs in that court will stand.

Decree varied.

" a———————
Befors Sir Henry Richards, Knmight, Chief Justice, and Justios Sir Pramada
: Charan Banerji,
MATHURA PRASAD ANp ANCTBER (JUDGHMENT-DEBTORS) v,
SHEOBALAK RAM (Dzoren-HOLDER),*

Act No. IT of 1912 (Co-operative Societies Act ), sections 42 (5) and (6)-—0; der of
Viguidator declaring each member to be jointly and severally liable— Applica-
tion for‘enforcemmt of order by Qivil Court—Appeal—Jurisdiation.

A society formed under the Oo-operative Societiss Act, ‘1919, went into
lignidation. The liquidator, having taken mortgages from the varioud persong

* Becond Appeal No, 1086 of 1916, from a decree of B, M. Nanavutty,
District Judge of Benares, dated the 12th of January, 1916, n:iodlfymg a decree.
of Udit Narain Sinha, Subordmaﬁe Judge of Benares, dated the 9&]1 of October,
1915

(1) (1914) I. L, R., 48 Qalo, 73.
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