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sanctions the view that rent may be something paid in cash and
————— also something paid in kind, When this is borne in mind we
M%‘lﬁiﬂm are of opinion that the lower appellate court has approachud the
Amt KA gvidence it had to consider from a wroag point of view, There
Brmart  is on the record the wajib-ul-arz of 1870. We had that wajib-
ularz read to us and we see nothing in the language which will
justify the inferencs that the matters rocorded in paragraph 2
were uplikely or improbable, We look upon that paper as a
statement made fifty years ago more or less, by a person who
was qualified and had the knowledge necessary to make it, It is
not a statemoent narrating a tradition, but it is a statement by a
person possessing an inferest and an existing right in the village.
It is extremely improbable that the person was making a state-
ment to perpetrate a fraud or was making a statement which was
false to be used fifty years afterwards., There was nothing to
rebut that statement, and we hold that the payment of parjot
by the respondent to the appellant is proved thereby. -
We accordingly set aside the decrees of both the courts below
and decree the plaintiff’s claim with costs in all courts and future
interest at the usual rate,
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that, as section 154 of the Agra Tenancy Aect, 1901, c'hd not apply, no portion
of the area could be resumed,

Tais was a suit under chapter X of the Tenancy Act for re-
sumption of a rent-free grant. It was found that part of the area
had formerly been a grove, but that the trees had been cut down
and the land brought under cultivation something more than 12
years before suit. It was also found that the whole of the area
bad ‘been held reni-free for over 50 years and by two successors
to the original grantee and that it was not liable to resumption
under scction 154 of the Tenancy Act. The first court held with
respect to the portion on which the grove had existed that it had

not been held for 50 years as « land ” within the meaning of

the term as defined in the Tenancy Act and could not therefore
got the benefit of section 158. The court held that the defendant
was an occupancy benant of this portion and assessed it to rent.
On appeal the District Judge held that «if the land was not
muafi, then from the time that the grove was cut it became
lmblu to rent, and as no suit was brought with respect to it within

2 years, the plaintiff’s suit must be dismissed and the defendant
h&s acquired a proprietary title in it by adverse possession
The District Judge held accordingly that the whole of the area
was held iu proprietary possession by the defendant. A second
appeal by the pluintift to the High Court was heard by a single
Judge who referred the case to a Bench of two Judges.

Dr. §. M. Sulaiman, (with Mr, M. L. Agarwale), for the
sppellant :— '

The lower appellate court has erred in holding that the mere
fact that no suit forrent was brought for 12 years makes the
the defendant’s possession adverse. The defence did not even
allege adverse possession. ‘

[Maulvi Iqbal Ahmad, for the respondent, 1u171mated that
he would support the decree on the ground that the rc.qunements
of section 158 had been fulfilled by the portmn of the area in
question.]

It has been consistently held by this Court that an area covered

by & grove is not “land ” as defined by section 4, cla.use (2

i .‘

of the Tenancy Act as it is not held for * agricultural purposevsv

Hab'bbuZZah vi Kalyan Das (1), and the authorities thére referred:
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to. The word * land” is used inchapter X of the Tenancy Act in
the same sense as in section 4, clause 20 ; Hodi Hosan Kham
v. Pati Ram (1). The arca in quesblon has not been held as
¢ land 7 for more than 50 years and does not sabisfy the condi-
tions laid down by section 158.

Maulvi Iqbal Ahmad, for the lGSPODdenﬁ - .

Tt is submitbed that the view, that an area covered by a grove
is not “land” as defined in the Tenaucy Act is not sound. A refer-
ence to section 4, clause (12) (¢), shows thap the plauiing of trees
is an agricultural purpose. ‘The Board of Reveuue took the
correct view in Rum Sunder Koird v. Joji Khatik (2). The sub-
sequent case of Megh Singh v, Husammat Nozor Fautmae (3) drew
a distinction without a ditferouce bebween a guava grove and
a mango grove. The next question is whether the word “ land ”
is used in section 158, and the other sections of chapter X of the
Tenancy Act, in the restricted sense which has been given to it in
section 4, clause (2). The dcfinitions given in that section are
subject to the opening words “wualess there is somcthing
repugnant in the subject or context, *’ and to interpret the word
#“Jand” as used in chapter X in the restricted sense would be
repugnant to the subject. Further, aceording to the findings, the
land ceased to be a grove and became “ land ” in the restricted
senge before the coming into operation of the present Tenancy
Act and has continued to be so up to the present time. The
former Acts contained no provision restricting the mewuing of
the word “land” and under those Acts grove lands were undouls-
edly « land " within the meaning of those Acts. So that, during
the whole of the period for which this ares has been held rent.
free it has at each point of time been held as « land ” within
the meaning of the Act in force av that time. It has, therefore,
fulfilled the conditions of section 158, That seetion docs not
#ay that the land must have been held for 50 years ‘as land
within the meaning of the definition given in the present Act, ”
The case Hads Hasan Khan v. Pati Eam (1) is distinguishable,
as there tike grove eontinued as such after the coming info operas
tion of the present Act right up to the date of suit,

(1) (1918) I. L, R, 85 AL, 200, {2) Selocted Deoisions, No, 1 of 1008 .

(2) Boleoted Decisions, Mo, 4 of 1911,
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Dr. 8. M. Sulaiman, in reply —

Section 4, clause (12) (c), is of no help, for it pre-supposes a
“ holding ”* 4.e., land which is let or held for agricultural purpo-
ses, and goes on to say that the planting of trees on the  land
may be an improvement if it is suitable tothe holding and con-
sistent with the;purpose thereof It has not been shown how the
interpretation of the word «“ land ” in chapter X in the sense of
its definition would be repugnant to the subject.

Pragort, J.—This is a second appeal by the plaintift in a suit
for resumption brought uuder the provisionsof chapter X of the
Tenancy Act, (Local Act No, IL of 1901), The court of first ing-
tance found that the whole of the area specified at the foot of the
plaint had been held rent-free by the defendant for 50 yea.r,s,‘
and by two successors to the original grantee. It also found
that the land was not liable fo resumpliou ab the pleasure of the
grantor, or under any of the other coaditions laid down by sec-
tlon 154 of the same Act, The learned Assistant Collector,
however, felt himself compelled todraw a distinction between
two porbions of the area in suit, Withregard to plots of land
malking up a total area of seven bighas, which had never been
anything but cultivated or culturable land, the finding was that
the provisions of section 158 of the Tenancy Act clearly applied
and that the defendant must be deemed to hold the same in proprie-
tary right. With regard to the remaining 9 bighas, 16 biswas, it
was found that this area had at one time been occupied by a grove.
This grove had ceased to exist something more than 12 years,
ploba,bly about 15 years, prior to the institution of the s, and
during this latter period the land had been under cultivation,
The Assistant Collector, however, in accordance with certain
decisions of this Court and also with what appears to be the latest
pronouncement of the Board of Revenue on the subject, held that
land constituting a grove was not land let or held for agriculfural
purposes within the meaning of the definition in section 4,clause 2,
of the Tenancy Act, No, II of 1001, From this he went on to
conclude that the provisions of section 158 of the same Act could
not a.pply tio this area because it was not shown to have heen held
for 50 years as “land” within the meaning of the definition
above referred to. He went on to conclyde that bhe plamtlﬁ' w&g
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entitled to have rent assessed on this area, and he framed his
decree accordingly. Both parties appealed to the District
Judge. On the main queslion in issue the learned Judge has
agreed with the first court. We must accept the findings of fact
arrived at, namely, that the enbire area in suit had a8 a matter of
fact been held rent-free for 50 years by the defendant and by at
least two successors to the original grantee. We find it also impos-
gible to interfere with the decision of the lower appellute court that

~ the provisions of section 154 of the Jenancy Act do not apply to

to any portion of the area in suit, On thesoc findings the appeal of
the plaintiff in the court below against that portion of the decrce
of the Assistant Collector which was adverse to him was neccs-
sarily dismissed.  The Iearned Judge then went on to comsider
the appeal of the defendant. He was evidently of opinion that
the area in suit, forming part of a rent-free holding, must neces-
sarily be subjoct to the provisions of section 158 of the Tenancy
Act. He endeavoured, however, to place bis decision in the form
of a dilemma against the plaintiff,. With regard to the area of 9
bighas, 16 biswas, which the first court had ordered to be assessed
to rent, the lower appellate court remarks that this area was either
apart of a rent-free grant or it was not. Supposing, says the learned
Judge, that it was not, then the only possible conclusion from the
facts is that the defendant had been holding it adversely to the
plaintiff for a period of more than 12 years prior to the institution
of the suit. There was an appeal to this Court which came in the
first instance before Mr. Justice TUDBALL, It may be said at once
that it is somewhat difficult to affirm the decision of the lowex
appellate court on the precise ground on which it procceds, The
plain fact of the matter is that the Jand in suit is part of a rent-
free grant. The plaintiff himself said so in his plaint and framed
his plaint on that assumption, It scems impossible, therefore, to
decide the question on the hypothetical assumption of a stato of
things which is clearly contrary to the pleadings as well ag to the
ascertained facts. The defendant respondent nevertheless
supports the decision of the court below on the broad ground that .
the ‘whole of the area insuit, and not merely part of it, must be held |
to fall within the provisions of section 158 of the Tenancy Act.
In this connection the learned Judge of this Court before whom
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the case first came was asked to reconsider the question of the
appheablhty of the definition of the word “land” already referred
to. Inview of the decision of a Bench of this Courtin Hads
Huasan Khan v. Pati Bam (1), as to the correctness of which he
evidently entertained serious doubts, Mr. Justice TUDBALL
referred this case to a Bench of two Judges. The matter has now
been fully argued out before us, There seems to have been a
long eourse of decisions in this Court on the definition of the
word land as applied to groves. An elaborate pronouncement on
the subject by Mr. Justice SUNDAR LAL is to be found in
Habib-uwllah v. Kalyon Dos (2). In view of the fact that the
amendment of the Local Tenancy Act is now under the considera-
tion of the authorities, I am particularly anxious not to reconsider
or unsettle, except under pressure of necessity, any principles
which seem to have been definitely affirmed by this Court with
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regard to the provisions of the existing Tenancy Act, nordoI

think that it is really necessary in the present case to determine
whether an area covered by trees and forming a grove is or is not
land let or held for agricultural purposes, or even the narrower
question whether in chapter X of the Tenancy Act, or at least in
some of the sections falling within that chapter, it should not be
held that there is something repugnant in the "context to the
application of strict definition of the word “land.” I think that
the present case may be quite satisfactorily and most con-
veniently decided upon its own facts. The appeal now before ns
is confined to the area of 9 bighas, 16 biswas, which at one time
f8rmed a grove. We do not know for certain whether this grove
wag plante | by the original grantee or formed part of the original
grant in the sense that the grant when made was one of a grove
along with certain cultivated or culturable land. In any ease
there is no suggestion in the. pleadings, or in the evidence, that
there were morethan one grant. The areain question in this
appeal therefore did form part of & rent-free grant in tavour of
the predecessors in title of the present defendant. The grove
ceased to -oxist before the present Tenancy Act, No. IT of 1901,
came into force. Under the previous Act, namely, the Rent Act,
No. XII of 1881, there was no express definition of the word

(1) (1918) L. L. B,, 86 AlL,, 200, -~ (2) (1914) 12 A, I. J,, J10BO.~
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land, but the provisions of that Act undoubtedly applied to groves
just as much as to cultivated or culturable lands. The area now
in suib, therefore, was always land to which the provisions of the
Tenancy Act for the time being in force applied. The ruling in
Huadi Hosan Khan v. Puti Ram (1) cannot possibly be applied
to the facts of the present case, because the aren in question
having been brought into cultivation more than 12 years before
the institution of the suit was always ¢ land  within the strictest
meaning of the definition, both at the time when the present
Tenancy Act, No. II of 1901, came into force and right down to
the date of the institution of the suit. I think, thercfors, that it
iz impossible to distinguish, as the Assistant Colleetor endeavoured
to do, between the two portions of the area in suit. The whole
formed a rent-free grantand was subject o the provisions of
Ohapter X of Act IT of 1901, under any possible interpretation
of the word “land,” because the entire area had always been
under cultivation while that Act was in foree. If, therefore, the
conditions laiddown by section 158 of the Tenaney Act are proved
to have been satisfiedin respect of the entire area in suit, and it
is so found by the lower appellate conrt, there secoms no valid
reason for drawing a distinction against the area now under
appeal merely on the ground that it had at one time formed a
grove. On this ground alone I would dismiss this appeal with
costs. , :
Warsga, J.—I agres. The circumstances of this case are.
exceptional. I have come to the conclusion thatin an admitted
tenancy such as this was, the word land in section 158 must be
held capable ofineluding land other than land as definedin section
4. It would be “repugnant to the subject,” o quote the language
of section 4, to hold that the word land in this particular sase did
not include the land on which this grove had stood. The resulg
of doing so would be that, while holding chapter X of the Tenancy
Act applicable to the tenancy, we should be driven to hold that it
did not apply to land which formed the subject of tenancy, and

that I think is the very thing which is moant by the somewhat

unusual language in the definition elause, namely, 3 repugnant to
the suhject.” 1 wish cmefully to guard myself agmnst being
©Ap(1913) L. L:R., 85 All,, 200,
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taken to hold anything more. :In my opinion it by no means
follows that all or any groves held for more than 50 years by two
successors to the orviginal grantee come within section 158, or
that, for example, section 4 can be used by an occupant or grove-
holder by adopting the construction which is the right one in this
particular case. It is for that reason that I think it’ necessary
to say that I adopt the very closely reasoned judgement of
Mr. RmywoLps, the Senior Member of the Board, to be found
in the Selected Decisions of the Board of Revenne, No. 4
of 1911, T think the view there clearly laid down in a serles of
propositions is not only correct but entirely consistent with the
view which we are taking :—The ocustom generally
prevailing in these Provinces is that the groveholder is a
tenant paying rent. This was crystallized in the definition
of rent and femant given in section 4. Groves are in my
opinion equally clearly not lond as defined in section 74. If
they were land within that definition, there would be no need to
differentiate them from land in the definition of rent. If'a land-
holder seeks to get rid of a grove-holder, he cannot take action
under chapter X, as that chapter refers to land only. But he may
sue to.eject under section 58, as the grove-holder is & hon-occupancy
tenant.’”” The Senior Member then goes on to diseuss the nature
of teﬁancy and adds :—¢* Probably in the majority of eases, either
by village custom or by special contiract, a grove-holder holds not
from year to year but so long as the grove exists, In all cases
then, when a land-holder seeks to eject a grove-holder, the ques-
tion of the existence of such enstom or contract should almost
invariably be made a matter in issue. It follows from what I
have saic that a grove-holder cannot generally acquire rights of
occupancy in the land on which the trees grow.” These state-
ments of the law, which I take o be correct, obviously apply to a
vast majority of cases of ordinary tenancy betweena grove-holder
and a land-holder. The case we are dealing with is not one of
those ordinary-cases. It isa case admittedly of a tenancy wholly
independent of and unconnected with a grove as such, It appears

to me a mere incident or accident in its history that at one time it

became, or a portion of it became, a grove soas not tobe land

within the striet definition of the term. I think we are both
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agreed that thay accident does hot make it any the less tenancy of
lamd within the meaning of section 158, and therefore the rights
of the parties under that section have been rightly applied.
By Tar CoUurT.—We dismiss the appeal with costs.
Appeal dismissed.
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Befors Mr. Justice Piggoit,
EHURSHED ALAM KHAN Awp otmers (Poarmwmrrrs) 9. BAHMAT-ULLAH
KHAN Axp snormar (DpronpaxTs).®
Civil Procedure Code (1908 ), order XL VII, rule T--Teview of judgement - Appeal
Fromorder granting review-—@rounds of appeal.

Tn an appeal under ordor XLVIT, rule 7, of tho Codoe of Qivil Prooodure,
1908, from an order granbing an applieation for vaview of judgomont, tha
appellant is gbrietly limited to'tha grounds sot forth in the rule.

THE facts of this case are fully set forth in the judgement.
Briefly stated they were as follows :—The plaintiffs’ suit for
possession, mesne profits and cerfain sums of money was decreed
in part and dismissed. as bo the resh, More than 90 days after-
wards the plaintiffs applied for a review of judgement on two
grounds, (1) that the court had overlookéd the defendants’
admission ofliability in respect of aparticular item of money which
ought to have been decreed ; and (2) that in view of the facts found
the court should have, in accordance with the plaintiffs’ goneral
prayer “for any other relief,” granted them joint possession
with the defendants of certain holdings, although the plaintiffs
‘had claimed esclusive possession of a half share, and that elaim’
wag dismissed as being in eontravention of section 82 of the
Tenancy Act. The defendants cbjected, inter alia, that the
application for review was made beyond time. The court over-
ruled the plea with the observation that * vhere was no force in
the plea,” and granted the application for review and modified the
decree accordingly. The defendants appoalod agninst the order’
granting the applieation for review, and the prineipal grounds of
appeal were that there were no adequate grounds for granting the
application for review, and that it was barred by time. The

jppellate court held that according to Article 173 of ihe

** Qivil Rovision No. 92 of 1017,



