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APPELLATE CIVIL.

Before Mr. Justice Piygott and Mr. Justice Walsk.,

T. B. POWELL (Oprostr: PARTY) 0, 8, SEN axp orxris (APpLIcANTs)¥.
Comnpany-—Winding up—Contributory—Application for allotment of shares

made by alleged contribulory wider conditions which were not cariied out

by the Company,

A, who was the holder of Afty shares in a limibed liability Company,
ontered into an agrcement with the Company through its managing director
" to fake 150 miose shares, on the conditions (‘z) thut he was to be appointed
a « terminal dircctor ” of the Company and (%) that tho business of the
Company was to be transferred from Meerut, where it had been formed, to
Saharanpur. The 150 shares were allotted to A, but he never paid the allot-
ment money, and, though the business of the Company wasg, nominally at
leagt, transferrcd to S&hamnput, A was never appointed o dn:ec.tor. Shortly
aftor this allotment the Company went into liquidation,

Held that A could not be mude a contributory in respect of the 150 shares
which he had offeved condilionally to take.  The Londor and Provincial
Provident dssociation, Ld., in vo Mogridge (1) reforred to.

THIS was an appeal from an order mwade by the District
Judge of Meerut allowing an application made by the liquidator
of the Bharat Ice Association, Limited, Meerut, that the name
of the appellant, Mr. F, B. Powell, should be placed on the list
of contributories. The facts of the case ave fully set forth in the
judgement of the Court.

The Hon’ble 8ir Swndur Lul and Dr. Suwendm Nuoth Sen,
for the appellant.

My, Nikal Ohand, for the respondents.

Piacorr and WaLsy, JJ. :-——Wo think this is a clear case ‘md
that this appeal must be allowed. Mr. Powell is entitlcd o have
his name romoved from the list of contributories, The eirecum-

“ staices of the case are as follows ——Somutime in 1912 a company

of the name of the Bharat Ice Association, Limited, began to carry

on business in. Meerut, where ib may be supposed that under
proper management it had a reasonable prospect of success. It
appears to have been starved from the outset, and, although it

did a considerable amount of business in the way of obtaining

share-holdeys and its books were . kept with scrupulous care, it

*Firsh Appeal o, 89 of 1916 from an order uf [r J ohnston, 'lJlB brmf Judge .

*of Meorut, dabed the 156k of April, 1918, % . .
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made mno iee. Provisions were contained in the articles of
association for the appointment of directors, Oue only isimpor-
tant, namely, that with regard to what were called Terminal
Directors, in other words, directors appointed for a specific
period. By article 177 (¢), it was provided that the qualification
for holding the post of a Terminal Director should be the holding
of two hundred shares in the zaid company. M. I\ B, Powell, a
zamindar of Saharanpur, against whom this application was made,
had originally become a share-holder in the month of Deccmber,
1912, to the extent of fifty shares. The company was never in
possession of sufficient working capital, and in fact was unable o
take delivery of the necessary machinery to carry on the business,
and was indebted for a fairly substantial loan from the Standard
Bank., Under these circumstances it was clearly necessary {or the
company, if it was in future to carry on business, to raise further
capital, and a resolution on the 2nd of February, 1918, was passed
by che Board for the purpose of increasing the capital, These
circurnstances are important, if not vital, to a consideration of
the question on which this application really turns, because
they throw considerable light on the probabilities and on
the conduct of both the main actors to this transaction, The
managing Director was one Mr. Kapur, and we are satisfied—the
evidence is really conclusive on the point—that, if he was not the
sole person who did any business for the eompany at this time, at
‘any rate he was appointed by the Board of Directors their agent .
for obtaining any further capital in pursuance of the resolution of
the 2nd of February, 1918. He was expressly authorized to male
such terms as he could for the extension of the ecredit of the com-
pany, and it is quite clear that his position was such that the
-company seeking to avail itself of any contract made in its in-
tevest by Mr. Kapur would Le bound by the terms of such contrac
8o long as it was not wlira vires of the memorandum and axticles
of association. He seems to have carried out his duties with
industry. He secured a large number of new share-holders
though for very small amounts, but substantially it may be said

* that the results of his efforts were of no real benefit to the coms

pany in seouring them sufficient funds to tramsact any serious
business, It was therefore essential from the point of view of
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the company, to secure a substantial share-holder, and under
these circumstances Mr. F. B, Powell was selected for the pur-
pose, and eventually, as the Judge has found and as the evidence
of Mr. Kapur testifies, Mr, Powell agreed to take 150 addi-
tional shares on the understanding given by Mr., Kapur that the
works of the company would be removed to Saharanpur and that
Mr. Powell should become a Terminal Director. Therereally can
be no doubt as to the existence of thiscondition, Two features of
the transaction have been pointed out in argument. In the firss
place when Mr, Powell applied for 150 shares, he did not send the
application money. That conduct at any rate was consistent with
the transaction being incomplete, He was already a share-holder
to the extent -of fifty shares and his application was for 150
further shares, which was exactly the qualifieation under article
177 (¢) necessary for the appointment of a Terminal Director. It
1s uncertain when he paid his application money, or whether he
ever paid it in full ; but he did pay Rs. 62, His application was
dealt with at a meeting of the Board and it was decided to allot
him. 150 shares the numbers of which were given. On the 17th
of Mareh, a resolution was passed which is remarkable in its
terms, viz., that  as a special case 150 shares which were specified
by numbers should be allotted to Mr. Powell if his application
money is received in Rs. 75 only.,” An allotment letter was sent
to him ealling upon him to pay a [urther sum of Rs. 75 on allot-
ment, that is to say, in addition to Rs. 75 payable on- application
without which an allotment could never have been made at all,
such amount due on allotment being payable under the altered
articles of the company, and he was given ten days to pay the
allotment money, One other fact wmay be stated, namely, that in
the case of other share-holders who had applied unconditionally
for small amounts which they wanted to take in the company their
names had been entered in the resolution allotting particular
numbers to them without any condition at all. Nowhere was
that done in the case of Mr, Powell’s 150 shares, Mr, Powell
never paid his allotment money. On the same day, namely, on

 the 17th of March, the Directors at the Board meeting resolvéd -
to call an exbraordinary general meebmg for the elestion’ of Mr¢ -
Powell as Terminal Director of the company, a c:reumstmaer
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which further corroborates the view which the Judge below and
we ourselves take of the transaction. No further Board meeting
was over held, The resolutions of the 17th of March were never
confirmed, Mz, Powell was not appoiinted a Dircctor, He did
not pay his allotment moncy, and for all practical purposes the
business of the company came to a stop at or about this date.
At sny rate shortly afterwards viz., in the month of May, Mr.
Kapur himself applied for the liquidation of the company, 1ts
substratum having practically gone. We are satisfied that the
conduct of both partics in this case, the Board of Directors and
My, Kapur representing them on the one hand and Mr. Powell on
the other, are conclusive and inconsistent with any other view
than that the terms on which Mr. Powell became a share-holder
for these 150 shares were that the business of the company should
be transferred to Saharanpur, as 1t was in fact transferred from
the 1st of April, and that he should become a Terminal Director,
That is the finding at which the learned Judge arrived, and we
agree with it, It is equally clear thut the condition has not been
fulfilled. Whether it was impossible of performance, or whethey
it was not fulfilled from some neglect on the part of Mr. Powell
of which we see no evidence is immaterial. The only question is
whether the condition is binding upon the company or not, If it
is binding, the company not having fulfilled it, Mr, Powell
is under no obligation, Several points have been argued. It
is suggested that it was wlira wvires. There is no evidenco
that it is wlira wires. It is suggested that it was not com-
municated to the Board. That is immaterial. If the Board
choose to give authority on such matters to their Managing
Director, they are bound by the contract which their Manuging
Director may make so long as it is not wltre vires.

One other contention was raised, namely, that Mr. Powell
accepted the letter of allotment withous repudiating is, It is
perfectly true that il a man hinds himself by unconditional con-
tract to take shares, and there is delay about the allotment, but
1 is eventually made, and he says nothing about the delay, when
it is made he must be taken to have consented to it, and if liqui-
dation supervenes, he - cazmnot escape liability by reason of the
delay to which he raised no- objection, That has no bearing upon
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this case. The arrangement with Mr, Powsll was that he should
be made a Terminal Director., The Directors had fixed a date
for an extraordinary general meelbing necessary for the purpose
of his election. The allotment letter was merely one step which
was necessary to complete the transaction. There is no reason
to suppose that it was not the intention of both parties to carry
out the bargain which they had made. We see no reason why
Mr. Powell should have repudiated at that stage.

One further point was raised, namely, that it was necessary for
Mr, Powell to qualify himself by becoming a holder of two
hundred shares before he could be nbminated a Director, There
is nothing in the articles requiring anything of the kind. It is
suggestcd that under recent legislation the qualification must be
acquired within two months of the appointment and that this
imports the view that he should under the then exiéting law have
obtained his qualification before nomination. We think that the
converse is really the case. Ibis a provision in favour of the
company intended to pub some terminal point to the controversy
as to whether o man who has been de facto appointed Director
and who bond fide intends to qualify himself can be considered
in the eyes of the law to be de jure Director, The contention is

really & fallacy, because if it was necessary for a man to qualify .

himself for his nominatioa by entering into a firm contract and
becoming o share-holder, the result would he that the company
‘would find it difficult to persuade anybody to take a large
number of shares on that understanding, inasmuch as if the
undertaking wag not carried out, he would be bound to pay for
his shares and would have o possibly inadequate remvcdy againsh
the limited company for damages for breach of their undertaking,
a, proposition which from a business point of view would appeal
to very few. We think there is no substance in the conﬁenﬁion,
It would be detrimental to the interests of the successful earrying
on of a company if that were in fact the law. The learned Judge
finds the facts in favour of Mr, Powell, a finding with which we
entirely agree, ' He appears to have failed to apply the right
principle, He seems to have treated the case as a claim by Mr,
Powell against the company for not having carried out their

undertaking and he has found in so #iny words that Mr, chwellf
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isreally in default for not having interested himself in the com-
pany more than he did. It is due to Mr. Powell to say that we
see no ground for the view which the learned Judge has taken.
Mr. Powell was under no duty, until he was appointed a Director,
t0 take any part in the business of the company, nor indeed had
he any right to do so. We think this is really a clear case.
There does happen to be one authority which is remarkably like
it, namely, the case of The London and Provimeial Provident
Association (Limited), in ve Mogridge (1). There are two
circumstances in that case which in our opinion make it a stron-
ger case in favour of the liquidator than the present case, namely,
(1) that the whole of the transactions were carried out on behalf
of the company only by the seeretary, and (2) that the proposed
share-holder really wanted to get outb of his bargain because he
had discovered that the company was in low water and it was a
mere aceident that the company sought to impose some addivional
terms on the original bargain. We think that the decision is o
clear authority for this case according to English Law and that
in this respect, the law in this country is not different.

The appeal must be allowed, Mr. Powell must have his costs
in this Court and in the courtbelow out of the estate. So far as
the application of the liquidator to put Mr, Powell on the list of
contributories iy concerned, Mr. Powell’s name must be struck off
the list. Mr, Powell through his counsel has behaved very hand-
somely in withdrawing his claim with regard to Rs. 75 and there-
fore we have nothing to say about that, Mr. Powell’s costs .are

not to include any costs of serving as respondents to this appeal

share-holders other than the liquidator of the company, and the
Standard Bank of India must pay its own costs. The liguidator
of the Bharat Yce Association, Limited, and of the Standard Bank
will pay their own costs out of the respective estates of the com-
panies they represent.

Appeal allowed
(1) [1888] &7 L. J,, Ch., 932. ‘



