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passession of two cultivatory holdings, namely, the whole of

JWALA.khata No. 32 and a fourth share in khata No. 60. The holding 
in khata No. 32 has been found to have been the non-occupancy Bihgh

holding of one Patiipal Singh. The plaintiffs are the illegitimate sabdab,
sons of Patipal Singh. The defendants are his brothers. It has 
been found that Patipal Singh was the son of one Bebi Singh who 
was a Ealiatriya. Patipal Singh’s mother was a Sudra  and the 
question is—what was the status of Patipal (bingh ? If he 
was a S'lidra, his illegitimate sons, the plaintiffs, Avould succeed 
to his holding. If he belonged to some higher caste, they 
illegitimate sons would have no right of succossion. The point 
does not appear to have been decided by this Court, but it was 
considored in an elaboitate judgment by the Madras High 
Court. In the case of B rindavana  v. Radhaindui (1) it was 
held that the illegitimate son of a K shatriya  by a Sudra  woman 
is not a Sudra, but was of a higher caste called Ugra, This 
view is supported by the authorities cited in the judgment, and 
we have not been referred to any case in which a contrary view 
has been held. We think upon the authorities we should follow 
the view adopted by the Madras High Goilrt. The result is that 
Pi^tipal Singh belonged to a higher caste than that of a Sudra, 
and therefore his illegitimate sons would not succeed to the 
property which belonged to him. In this view the plaintiffs’ 
claim failed and should have been dismissed. We allow the 
appeal, set aside the decree of this Court and of the courts below 
and dismiss the suit with costs in all courts.

A ppeal allowed.

Bsforo Sir George K i W , Acting Ghi&f Justice, and JusHoe Sir I ’raniada 
Charali Baiierji.

JAUHARI SIN G H  { Plaintie'f) v . GANG-A SAHAI and akothbb May, 14
(C epen d ak ts) .*  --------------------

Act No. I V  of 1Q82 (Tran-ifer of Property Act), section 67—■Mortgage— Suit by 
one mortgagee to recover his individual sM'-e i'fi the mortgage debt— W hat 
amounts to a severance o f ike interast of the mortgagees.
Gartain property was mortgaged by K  to B and J. Then oth.QE propeity 

was mortgaged by G (K*s brother) also to B and J. Bubsequontly K  and G 
madd a uBafructtiary mortgage of both proporties ia favour of B alone,

* Appeal No. 88 of 1917, uudor section. 10 of the Letters Patent,

(]j (1888) LL. R., 12 Mad. 72.



ostensibly in ]feu of the foimer moitgageg, and B purporfcecl to giva the mort- 
gagors a discliarga of those mortgages.

JabhA^T”  Seld  that iu these d rcu m s ta n cG S  it was oompetent to  J to m e  the mortga-
SiNGH gors for the recovoi'y o f  hia share in the mortgage debts due in r c s p o c t  of the
GanQA earlier mortgages, the action taken by B amoanfcing in law to a severance
Sahai. of the interestis of the mortgagees with the G on sen t of the mortgagors, QoUnd

Bam V, Sunday Singh (1) distinguished.

The facts of this case were as follows :—
On the 3rd of February, 1902, one Kashi Ram mortgaged 

certain property to Balwant Singh and his brother Jaiihari 
Singh. On the 12th of April, 1902, Ganga Sabai, the brother 
of Kashi Ram, mortgaged certain other property also to Balwant 
Singh and Jauhari Singh. On the SOth of JuQe, 1913, Kashi 
Ram and Ganga Sahai nadea usufructuary mortgage of the 
whole of the property comprised in the mortgages of the 3rd of 
February, and the 12th of April, W02, in favour of. Balwant Singh 
alone, the consideration being the amount due under the two earlier 
mortgages, and Balwant Singh purported to give the mortgagors 
a discharge of the moneys that were due thereunder.

In these circumstances Jauhari Singh filed two suits against 
Kashi Ram and Ganga Sahai, impleading also his brother
Balwant Singh, to recover his own half share of the amount due
under the two earlier mortgages. Balwant Singh pleaded that 
the plaintiff had in fact no interest in tiie earlier mortgages, 
and upon this ground mainly the court of first instance dismissed 
the suits. On appeal, the lower appellate courb found that the 
plaintiff was interested in the mortgages in suit to the extent 
of one half; but that court upheld the decree upon the ground
that the plaintiff was not entitled to bring a separate suit for
his share of the mortgage money. The plaintiff appealed to the 
High Court and his appeal, coming before a single Judge of the 
Court, was dismissed. The plaintiff thereupon appealed under 
section 10 of the Letters Patent.

Babu Fiari Lai Banerji, for the appellant.
Babu fifarai Chandra Ghaudhri and Benoy K um ar M akerji, 

for the jespondents.
 ̂ Knox, A. G. J,, and Banebji, J. -Tiiis and the connected 

ap[>eal No. 89 of 1917 arise out of two suits brought by the 
(1) Wetkly Notes, 3892j p,
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plaintiff appellant on the basis of two mortgages. One of
these mortgages was executed on the 3rd of February, 1902, ---------------

rby KasLi Rani ia favour of the plaintiff, Jauhari Singh^ and Sinqh

""his brother, Balwaut Singh. The other mortgage is dated the ganga

12ih of April, 3902, and was executed by Gauga Sahai, the S a h a i,

brother of Kashi Ram, in favour of the same mortgagees. On
t̂he 30th of June, 1913, Balwant Singh alone took a usufruct­
uary mortgage from the Lwo mortgagors in respect of the whole 
of the propert}’’ mortgaged by them and the consideration for 
the usufructuary mortgage was the amount of the two simple 
mortgages of 1902, mentioned" above. Jauhari Singh alleged 
that he Irid a half share in the two mortgages and he brought 
these suits to recover his half share of the -mortgage money.
He made parties to the suit the mortgagors and his own brother,
Balwant Singh. Balwant Singh’s defence was that the amount 
of the two mortgages had beon advanced by him alone and 
that Jauhari Singh had no interest in the mortgages. The 
c(urt of first instance accepted this contention and on that 
groundj amongst others, dismissed the suit. The lower appellate 
court, on the other hand, found that the mortgages were made 
ia favour of Jauhari Singh and Balwant Singh and that both 
of them owned the two mortgages and the share of Jauhari Singh 
was one half in each of the two mortgages, But the learned 
Judge upheld the decree of the court of first instance on the 
ground that one of two mortgagees could nob bring a suit for 
his share of the mortgage money. This decree of the lower 
appellate court has been affirmed by a learned Judge of this 
Courb. We are unable to agree with the learned Judge of this 
Court. When Balwant Singh took a usufructuary mortgage 
of the property of the mortgagors from both mortgagors in lieu 
of the amounts of the two mortgages, he gave them a discharge 
for the two mortgages. As Jauhari Singh has been found to 
|iavc owned a half share in the two mortgages, that discharge 
could only operate in respe' t̂ of the half share of Balwant Singh 
himself. The two mortgages were, therefore^ in law discharged 
to the extent of one half . and as they were discharged to that 
extent only, the portion of the mortgages which remained undis­
charged w as the half share which belonged to Jauhari Singh.
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1019 This Jauhari Singh is entifcled to recover. Section 67 of the 
Transfer of Property Act, no doubt, provides that one of 
several mortgagees cannot seek to enforce the mortgage 
unless there has been a severance of the interests of the mort-

GaNGA , . . , . I l l ,
SiHii gagees. Tins provision in the section was clearly enacted for 

the benefit of the mortgagor. Balwant Singh can no longer 
put forward any claim against the mortgagors, and so far as 
his interests are concerned  ̂ there has been a severance of 
interests of the mortgagees and this has been effected with 
the consent of the mortgagors. It is true that the mortgagors 
in this case consented to obtain a full discharge from Balwant 
Singh; bub the legal effect of that discharge was that it operated 
in respect of Balwant Singh’s own share only. So that in law 
thei act of the mortgagors and Balwant Singh amounted to a 
severance, with the consent of the mortgagors, of the interest 
of the mortgagees. The case of Gdbind Mam  v. Sundar Singh
(1), has been relied on by the respondents and by the learned 
Judge of this Court. The facts of that case are not similar to 
those of the present, We have referred to the paper book in 
that case and find that what was alleged thero was that one 
of the mortgagees, in collusion with the mortgagors, hadi given 
back the mortgage deed'to the mortgagor. It was nob asserted 
that a discharge had been given to the mortgagors by one of 
the mortgagees. We think that that case is no authoriiy as 
against the appellant in the circumstances of the case before us. 
The result is that we allow the appeal, set aside the decrees of 
this Court and of the courts below and decree the plaintiffs 

>claim with costs in all courts. The mortgagors will have six 
months from this date to pay off the amount of the decree. 
Interest will be paid at the contractual rate up to the date fixed 
for payment and thereafter at 6 per cent, per annum.

A ppeal allowed.
(l)_'Weekly'Notes, 1892, p. 246.
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