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passession of two cultivatory holdings, namely, the whole of
khata No, 32 and a fourth share in khata No. 50, The holding
in khata No. 32 has been found to have been the non-oceupancy
holding of one Patipal Singh, The plaintiffs are the illegitimate
sons of Patipal Singh. The defendants are his brothers. It has
been found that Patipal Singh was the son of one Debi Singh who
was a Kshatriyo. Patipal Singh’s mother was a Sudra and the
question is—what was the status of Patipal Singh? If he
was a Sudra, his illegitimate sons, the plaintitfs, would succeed
to his holding. If he belonged to some higher caste, the
illogitimate sons would have no right of succession. The point
does not appear to have been decided by this Court, but it was
considered in an elaborate judgment by the Madras High
Court. In the case of Brindavana v. Radhomani (1) it was
held that the illegitimate son of a Kshatriya by a Sudra woman
is not a Sudra but was of a higher caste called “ Ugra 7. This
view is supported by the authorities cited in the judgment, and
we have not been referred to any case in which a contrary view
has been held. We think upon the authorities we should follow
the view adopted by the Madras High Cotirt. The result is that
Patipal Singh belonged to a higher caste than that of a Sudra,
and therefore his illegitimate sons would not susceed to the
property which belonged to him. In this view the plaintiffs’
claim failed and should huve been dismissed. We allow the
appeal, set aside the decree of this Courtand of the courts bclow
and dismiss the sult with costs in all courts,

A ppeal allowed.

Befare Sir George Koz, Acting Chief Justice, and Justice Sir Pramada
Charan Bonerji.
JAUEARI SINGH (Praintirr) v. GANGA SAHAI AND ANOTHER
{CRFENDAXRTS). ¥ :
Aol No. IV of 1882 (Transfer of Property Aet), seclion 8T—Iorigage—Suit by
one mortgagee to vecover his individual shave in the morigage debt— What
amounts to a severance of the snterest of the morigagees.
(artain property was morigaged by K to B and J. Then other property
was mortgiged by G (K’'s brother) alse bo Band J. Subsequenily Kund G
made & usafructuary morbgage of both proporties ig'f&vour of B alone,

* Appeal No. 88 of 1917, under section 10 of she Latters Patent.
{1 (1888} L. T. R., 12 Mad. 72,
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ostenstbly in Jfeu of the former morbgages, and B purporied o give the mort-
gagors o discharge of those mortgages.

Held that in these circumstancos it was competent to J to suo the mortga-
gors for the recovery of his share in the morigage dsbis due in rcspoct of the
two earlier mortgages, the action taken by B amounnting in law fo n severance
of the interests of the morfgagees with the consent of the mortgagors. Gobind
Ram v. Sundar Singh (1) ;distinguished‘

THE facts of this case were as follows :—

On the 3rd of February, 1902, one Kashi Ram mortgaged
certain property to Balwant Singh and his brother Jauhari
Singh, Oa the 12th of April, 1902, Ganga Sahai, the brother
of Kashi Ram, mortgaged certain other property also to Balwant
Singh and Jaubari Singh. On the 30th of June, 1913, Kashi
Ram and Ganga Sahai nade a usufructuary mortgage of the
whole of the property comprised in the mortgages of the 3rd of
February, and the 12th of April, 1902, in favour of Balwant Singh
alone, the consideration being the amount due under the two earlier -
mortgages, and Balwant Singh purported to give the mortgagors
a discharge of the moneys that were due thereunder.

In these circumstances Jauhari Singh filed two suits against -
Kashi Ram and Ganga Sahai, impleading also Lis Dbrother
Balwant Singh, to recover his own half share of the amount due
under the two earlier mortgages. Balwant “Singh pleaded that

the plaintiff had in fact mo interest in the earlier mortgages,
and upon this ground mainly the court of first instance dismissed
the suits. On appeal, the lower appellate court found that the
plaintiff was interested in the mortgages in suit to the extont
of one half; bub that court upheld the decree upon the ground
that the plaintiff wasnot entitled to bring a separate suit for
bis share of the mortgage money, The plaintiff appealed to the
High Court and his appeal, coming hefore a single Judge of the
Court, was dismissed. The plaintiff thereupon appealed under
scetion 10 of the Letters Patent.

Babu Piari Lal Banerji, for the appellant.

Babu Sarat Chandre Ohaudhri and Benoy Kumar Mukerji,
for the respondents.

Knox, A, C.J., and BaNEryL, J, :—This and the connected

peal No. 89 of 1917 arise out of two suits brought by the

(1) Weckly Notes, 1899, p, 245,
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plaiutiff appellant on the basis of two mortgages. One of
these mortgages was exccuted on the 3rd of February, 1902,
by Kasli Ram in favour of the plaintiff, Jauhari Singh, and
“his brother, Balwant Singh. The other mortgage is daled the
12uh of April, 1902, and was exccuted by Ganga Sabai, the
brother of Kashi Ram, in favour of the same mortgagees. On
‘the 80th of June, 1913, Balwant Singh alone took a usufruct-
uary mortgage from the Lwo mortgagors in respect of the whole
of the property mortgaged by them and the consideration for
the usufructuary mortgage was the amount of the two simple
mortgages of 1902, mentioned” above. Jauhari Singh allege&
that he had a half share in the two mortgages and he brought
these suits to recover his half share of the -mortgage money.
He made parties to the suit the mortgagors and his own brother,
Balwant Singh. Balwant Singh’s defence was that the amount
of the two mortgages had becn advanced by him alone and
that Jauhari Singh had no interest in the mortgages. The
ecurt of first instance accepted this contention and on that
ground, amongst others, dismissed the suit. - The lower appellate
courb, on the other hand, found that the mortgages were made
in favour of Jauhari Singh and Balwant Singh and that both
of them owned the two mortgages and the share of Jauhari Singh
was one half in each of the two mortgages, But the learned
Judge upbeld the decree of the court of first instance on the

ground that one of two mortgagees could not bring a suit for =

his share of the mortgage money. This decree of the lower
appellate court has been affirmed by a learned Judge of this
Court. We are unable to agree with the learned Judge of this
Court. When Balwant Singh took a usufructuary mortgage
of the property of the mortgagors from both mortgagors in lieu
of the amounts of the two mortgages, be gave them a discharge:
for the two mortgages. As Jauhari Singh has been found to
have owned a half share in the two mortgages, that dlscharge
could only opezate in respet of the half share of Balwant Singh
himself. The two mortgages were, therefore, in law discharged
to the extent of one half and as they were discharged to that
egtent only, the portion of the mortgages which remaincd undis-
charged was the half share which belonged to Jauhari Singh.
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This Jauhari Singh is entitled to recover. Section 67 of the
Transfer of Property Act, no doubt, provides that one of
several mortgagees cannot seek to enforce the mortgage .
unless there has been a severance of the interests of the mort-
gagees, This provision in the section was clearly enacted for
the benefit of the mortgagor. Balwant Singh can no longer
put forward any claim against the mortgagors, and so far as
his interests are. concerned, there has been a severance of
interests of the mortgagees and this has been effected with
the consent of the mortgagors. It is true that the mortgagors
in this case consented to obtain a full discharge from Balwang
Singh; but the legal effect of that discharge was that it operated
in respect of Balwant Singh’s own share only. So that in law
the act of the mortgagors and Balwant Singh amounted to a
severance, with the consent of the mortgagors, of the interest
of the morigagees. The case of Gobind Ram v. Sundar Singh
(1), has been relied on by the respondents and by the learned
Judge of this Court, The facts of that case are not similar to
those of the present, We have referred to the paper book in
that case and find that what was alleged thero was that one
of the mortgagees, in collusion with the mortgagors, had given
back the mortgage deed to the mortgagor. It was nob asserted
that a discharge had been given to the mortgagors by one of
the mortgagees. We think that that case is no authority as
against the appellant in the circumstances of the case before us.
The result is that we allow the appeal, set aside the decrees of
this Court and of the courts below and decree the plaintiffs
»claim with costs in all courts. The mortgagors will have six
months from this date to pay off the amount of the decree,
Interest will be paid at the contractual rate up to the date fixed
for payment and thereafter at 6 per cent. per annum, ,

Appeal allowed, .

(1) Weeltly Notes, 1802, p. 246. .



