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APPELLATE CIVIL.

Before Ju,sticeSir Pramada Gharan Banerjiand Mr. Justice Pig^ott 3̂ 919

RA.M K H E LAW AN  KASAU N D H AN  and Aisotheb (P lain tip fs)u . April. 23.
RAM NARBSH SIN G H  and othbes (Dbfbitdants), *

Hindis tow—Micakshara—JbmJ Sinda fam ily— Money harrowed by manager 
at high rate of interest—-Legal necessity/— Burden of proof. %

When money is borrowed by the manager of a joint Hindu family "on the 
sectii’ity of the family property a<5 a very high rate of interest, it  is for tlie 
lender seeking to enforce his claim to prove not ouly that there was necessity 
for borrowing the money, but also that there was necessity for borrowing it 
at an exorbitant rate of interest. Faiiins; suoh proof as regards the rate of 
icterest, it is compttent to the court to reduce the rate. Nazir Begam v. Bao 
Baghunalh Singh (1), Hn>-ro Nath Bai Chotodhn v. Bandhir Singh (2) 
and Nand Bam  v. Bhupat Singh (3) referred to.

This was a suit to enforce payment of a mortgage, date"! the 
27 th of August, 1890. The plaiotiffs ^ere the legal representatives 
of the mortgagees. Some of the defendants were mortgagors, others 
the legal representatives of the other mortgagors. The principal 
amounb secured was Bs. OOO. Interest was pxyable at the rate 
of 24 per cent, per annum and compound interest with half- 
yearly rests. The amount claimed was Re. 6,745*0-0, after 
giving credit for Rs. 2,600 admitted to have been received.
Some of the defendants denied the mortgage, and also asserted 
that there was no family necessity for incurring the loan. The 
court of first instance found that the loan was incurred for pay­
ment of past, debts secured on family property, but was of 
opinion that the plaintiffs had failed to prove that there was any 
necessity for borrowing money a the high rate of interest pro­
vided for in the mortgage. It accordingly reduced the rate of 
interest to simple interest at 18 per cent, per annum, and, finding 
that the amount paid back to the plaintiffs was suflScient to 
covpr the principal and interest at the rate above mentioned, 
dismissed the suit.

The plaintiffs appealed io the High Court.
The Hon’ble Dr. Tej Bahadur 8aprii> and Munshi law ar  

Saraofi, for the appellants.

* K rst Appeal No. 3 l7  of 1916, from a decree of Ltal Gopal Mukerji.
Subordinate Judge of Gorakhpur, dated tha 4th of April, 1916.
Cl) (1919) I. L. R., 41 All., 571. (2) (X890) T .L .K., 18 Gale., 8J1 ; L .E ., 18 LA.* 1.'

(3) (1911) I. L. iS„ 34 A ll , 128.
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Sinqh.

Pandit Umok Shanhxr Bajpai (for Babu P ia r i Lai B anerji), 
— for the respondents.

Kheliwan Baneeji and Piggott, JJ. •.— This appeal arises out of a suit 
for enforcement of a mortgage, dated the 27th of Aus;aat, 1900. 

Bah Naresh The plaintiffs are the legal representatives of the mortgagees, 
and some of the defendants are mortgagors and the rest are the 
legal represeatatives of the other nanrtgagors. Tiie principal 
amount secured was Rs. 900. Interest was payable at the rate 
of 24 per c e n t ,  per annum and compound interest with half-yearly 
rests. The amount claimed is Rs. 6,745-4-0, after giving credit 
for Rs, 2,600 admitted to have been received. Some of the 
defendants denied tie mortgage, and also asserted that there was 
no family necessity for incurring the loan. The court below 
has found that the loan was incurred for payment of past debts 
secured on family property, but i t  was of opinion that the plain­
tiffs had failed to prove that there was any necessity for borrow­
ing money at the high rats of interest provided for in the mort* 
gage. It accordingly reduced the rate of interest to simple 
interest ab 18 per cenij, per annum, and, fiading that the amount 
paid back to the plaintiffs was sufBcient to cover the principal 
and interest at the rate above mentioned, dismissed the suit. The 
plaintiffs have preferred this appeal. The only contention raised 
on their behalf relates to the question of necessity for borrowing 
the mooey at the high rate of interest mentioced in the mortgage 
deed. It has been held by their Lordships of the Privy Council, and 
their decision has been followed in this Court, that a mortgagee must 
not only prove the existence of family necessity but he must also 
prove that there was necessity for borrowing at an onerous rate 
of interest. The latest pronouncement of their Lordships 
is contained in their judgmmt in N m ir  Begam  v Mao Raghii,- 
nath Singh (1), in the following terms It is inoumWnt 
on ihose who support a mortgage made by the manager of a 
joint Hindu family to show not only that there was necessity 
to borrow but thatit was not unreasonable to borrow at some such 
high rate and upon such terms, and if it is not shown that there 
was necessity to borrow at the rate and upon such terms contained 
in th© mortgage, that rate and those terms cannot stand, "  

fl) SiUQQ repoited, page 571.
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This judgment was deliverecl onth 18th of February last 
and does not appear to have been reported. Their Lordships 
adhered to the view expressed by them in E u rro  N'ath 
Bcti CTiowdhri v. R andhir Singh  (1), aad approved of the 
decision of this Gourb in Nand Bam  v. Bhupat ^ingli ('2). It  
is true that no evidence was given on the point by either party io 
this case, but, as their Lordships observed in the case to which 
we have referred, “ the thing spoke for itself.” There can be 
no doubt that the rate of interest agreed upon by the manager 
of the family was inordinately high. The property was amply 
sufficient to secure repayment of Rs, 900, with reasonable interest, 
and the fact that the plaintiffs seek to recover more than 
Es. 6,000, by sale of the mortgaged property, is sufficient to show 
that the security was ample. Under these circumstances, we 
think the learned Subordinate Judge was right in reducing the 
rate of interest to simple interest at Rs. 18 per cent, per annuin. 
Allowing interest at that rate, the plaintiffs have not only 
recovered from the defendants the principal amount, but also 
interest at that rate. The suit was, therefore, rightly dismissed, 
and we dismiss this appeal with costs.

Appeal dismissed.

1919

Before Mf'. Jusike Figgott and Mr. J'ustioe WalsJi,
OHAHLU (D e fe n d a n t) v.  PABMAL (P la ih t ji 'f ) .*

Act No. I V  of 1883 [Transfer o f  Propet'ty dot), seciion 6-‘ - Com^nmiise of claim 
io possession of property of deceased 'porson— Buzh compromise not a 
transfey of r eversioftai y  rights.

Of four separated Hindu brothers, Hazari, th.e secoud, died first, laaving a 
•widow, Musammat Molo, wlio marriefl t ie  eldest brother, i ’armal. Nest, an* 
other brother, PiansTikh, died, without issue, leavicg a widow, Musaminafc lado. 
A question having arisen as to the legal effect of the remarriage of Musa.mma<i 
Mulo, the two surviving brothers, Parmal and Q-okuI, entered into an arrange, 
ment by which, in consideration of his being allowed to retain the property 
oi Hazaxi^ Parmal agreed to make no claim against Gokul to the property of 
Pransukh on the death o£ bis widow Musammat Indo.

»  Second Appeal No, 272 o£ 1917, from a decree of W . T. M. Wright, 
District Judge of Budaun, dated the 18th of Deoembar, l9 i6 , reversing a 
decree of Gauti Shankar Tewari, Munsif of Budaun East, dated the 6th 
September, 1916,

(1) (1890) I. La B., 18 ; Gilo., 311 .• ' (2) (1911) I. L, R., Qi All,, IgS,
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