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property in suit or any of it unconditionally or should they be
put upon terms, if so, upon what terms ?

The first issue the court below will try in the light of the
remarks we have madeabove. We, therefore, allow the appeal,
set aside the decree of the court below and remand the case for
{rial under order XLE, rule 23, of the Code of Civil ‘Prbcedure.
The costs of this appeal to abide the event.

" Appeal allowed and cause remanded.

Before Sir Hewry Risha:ds, Knight, Ohicf Justice, and Justics Sir Pramada

Charan Banerji,
MUHBAMMAD SUBHAN-ULLAH (Deruxpant) o, SAGHIR-UN-NISSA

BIBI (Prsintier,)*

Muhgmmadan law —Sunnis-—Dower—No determination ab marriage whether

dower is to be prompt or deferred—P resumption,

Amongst Suani Muhammadans, where there is no express agreemeut as

to how much of the wife's dower is to he prompt, it is to. be presumed that a

reasonable proportion thereof will be prompt, A proportion of 72 per cent,

is certainly reasonable. Umda Begam v, Muhammadi Begam (1) followed.

Mirza Bedar Bukht Molammed Al Bakadoor v. Iirza Kll,mmm Bulhé Yarya

Al Khan Baladoor (2) distinguished,

Tex facts of this case are fully stated in judgment of the
Court. _

Dr. 8, M. Sulaiman, for the appellant.

Maulvi Tqbal Alimad, (wish him Mr 72 N, Chadlhe and Maulvi
Mukhtar dlvmad), for the respondent.

Ricuarps, C.J., and BANERJT, J, :—Thisappenl arises out of a
suit in which the plaintiff sued her busband to recover the sum of
Rs, 85,000 being the balance of dower alleged to be due by the
defendant to the plaintiff. It appears that the parties were mar-
ried a considerable time ago and the plaintiff has borne four sons
to her husband, She alleges in her plaint that about 7 or 8
years ago her husband contvacted an intimacy with anosher
wowan and from that time he took very little interest in her.
She contends that her dower was the sum of Rs. 1,25,000, but
she admits shat a considerable amount of this sum has already
been satisfied by transferring certain propsrty. She says that

T Fihrgt Appeal No., 188 of 1917, from a decree of Gopal Dus Mukerji,
Additional Subordinate Judge of Gorukhpur, dabed the 21st of Fobruary, 1817,

(1) (1910) L. I, R., 83 All, 291, (")(ma) 19 W, R, O, R, 915,
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the whole of her dower was prompt, and therefore she is entitled
to recover the balance. The defendant contended that her
dower was only Rs, 14,000 ; that there was nosettlement as to
how much of the dower should be promps, and that in no event
should the plaintiff be allowed to recover any further sum
baving regard to the fact that he had already transferred to her
certain property in lieu of dower. It appears that on the 10th
of December, 1913, the defendant executed a sale deed in favour
of his wife, the plaintiff, transferring certain immovable property
in consideration of the discharge of Rs. 90,010 dower-debt, part
of Rs. 1,25,000. The validity of this transfer was subsequently
challenged by a credifor of the defendant who alleged that the
deed had been executed for the purpose of defrauding creditors.
To this suit both the plaintiff and the defendant were parties.
The suit ended in the validity of the deed of tr&nsfer being
upheld, the court holding that the dower was Rs, 1,25,000, In
the present suit the learned Subordinate Judge held that the
decision in this previous suit operated as res judicate and he
refused to allow the defendant to give evidence or to contend
that the dower was-anything less than Rs. 1,25,000, We think
that this decision was wrong in law and rather unforiunate.
In the previous litigation the plaintiff in this suit was plaintiff,
and she sued a certain Bank, which was the creditor of her
hnsband, making her husband a pro form4 defendant, she asking
for a declaration that the property which had been transferred
to her was her property and was not-liable to be sold in execution
of a decree against her husband. The amount of the plaintiff’'s
dower was only incidentally in controversy in that suit, and it
is clear that there was no issue betweenthe plaintiff and the
present defendant in that suit as to the actual amount of the
plaintif’s dower. The ruling of the Subordinate Judge was
unfortunate because it had the result of keeping out some
evidence of what was said and done at the time of the plaintiff’s
marriage with the defendant, It also afforded to some extent
an excuse to the defendant for not entering the witness-box,
In the present case, for reasons which will presently appear, we
do not think that it is necessary for us to decide what was the
amount of the plaintiff's dower. The real issue in the case was
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“ was all the dower prompt. ” Involved in this issue is the issue
as to whether at the time of the marriage any express sebtlement
or agreewment was come to as to whether the dower should be
prompt or deferred, whether in fact, there was any agreement
one way or the other. We may state here our opinion that if
there was no express agreement that the dower should be
prompt then according to Muhammadan law amongst the Sunnis
only a reasonable portion of the dower should be deemed to be
“prompt’’ and what is a reasonable sum for prompt dower depends
upon the circumstances of each case. During argument it was
contended on behalf of the respondent that in the absence of any
express agreement, it should e presumed that the whole of the
dower was prompt, and the case of Mirza Bedar Bulht Moham- -
med Ali Bahadoor v. Mirza Khurrum Bukht Yohya Abi
Khan Bahatoor (1) was relied upon. That case was an Oudh
case and the parties were Skins. In the present case the parties
are Sunnis, A dareful perusal of the case will show that the
head-note is hardly borne out by the judgment of their Lord-
ships of the Privy Council, and it seems to us that their Lord-
ships never decided that even amongst Shius, in the absence of
express agreement, the whole dower is presumed to be promps,
A contrary view has always heen held in this Court—see the
case of Umda Begam v, Muhammadi Begam (2), where the
authorities are reviewed. Furthermore, it would seem that the
view taken by Mr, Amser Ali in his work on Muhammadan law
is in consonance With the decisions of this Court, We have,
therefore, to see whether therc was any express agreement at the
time of the plaintifi’s marriage with the defendant that the whole
of the dower should be prompt. The dower, assuming it 10 be (as
alleged ly the plaintiffy Rs. 1,25,000, was very considerable,
and it was admitted by both the learned gentlemen‘who appeared
for the parties that it would have been very unusual if the
parties had declared the whole dower to be prompt, unless there
were some very special reasons why they should have done so,

“and in considering the evidence we have to bear this in mlnd

In our judgment nospecial circumstances were proveld. It was
admitted that the defendant had treated his first wife badly and L

(1) (1878) 19 W.R., 2 0B, 815, (2) (1910) L. L. R, 33 AlL, 201,
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that this might be a special eircumstance, but no witness said
that the relatives of the plaintiff stipulated that the dower
should be prompt to safeguard the plaintiff. The plain tiff
produced three witnesses to prove that it was declared at the
time of the marriage that the whole dower was prompt. Ib
seems o us that so far asoral evidence goes, the evideice of the
defendant was more reliable than the evidence givea by the
plaintiff, and we agree with the court below that the onus of
showing that all the dower was prompt lay on the plaintiff.
The court below, however, considers that the sale deed of the
10th of December, 1918, corroborates the plaintiff's story.
It seems to think that the words used in the recital in that
deed amount almost to an admission that all the dower was
prompt. No doubt the words ¢ wajib ul-drin 7 and * wajib-ul-
ada ' are used, but not the word “ muaajjal.”” The latter
word is the technical word for “ prompt ”’ dower. The words
used, it seems to us, are quite consistent with a portion of the
dower being payable, which would be the case if no express
agreement had been arrived at the time of the marriage. On
behalf of the appellant it is contended that the language in the

sale deed of the 10th of December, 1913, is entirely explained

‘by its being a document which was executed for the purpose of
putting the property of the defendant out of the reach of his
creditors (if it was not actually a fraud upon them). On the
other hand, it is said that at the time the defendant was possessed
of other means and that the court ought not to deal with the case
on the supposition that there was any intention either to defraud
oreditors or even to protect the property of the defendant.
We think that, even if the defendant was merely satisfying his
wife by making a substantial payment to her of a part of her
dower, the language used in the deed is not inconsistent with
there nothaving been any declaration one way for the other as
to the dower being prompt. After carefully considering the
evidence, we have come to the conclusion that there was no
express agreement at the time of the marriage that the whole
of the dower should be prompt. This being so, we have to .con-
- pider whether the defendant has not discharged so much of the

dower which in the circumstances jof the present case may -

48

1918

MurAsaid

SuBmix-
YEIAK
v.
SAGHIR-UN-
x1e8A Brsx.



1919

MouEAMNMAD
SUBHAN-
TLLAK
v,
SAGHIR-UN«
NiggA BIBI,

P.C*
1919
Jasuary,
30, 31,

566 THE INDIAN LAW REPORTS, [vor. xrI,

reasonably be regarded as prompt. We have already stated that
the dower was very considerable. Property worth Rs. 90,000 hasg
been transferred, which is, roughly speaking, 729 of Rs. 1,25,000
(assuming this sum to have been the dower). We think thap
under the circumstances of the present case, and, even assuming
that the defendant has taken a third wife, the portion of the
dower already discharged is all that ought to be considered
prompt and therefore the present suit ought not to have been
instituted. We allow the appeal, set aside the decree of the
court below and dismiss the plaintifi’s suit with costs in all
courts,

Appeal allowed.

PRIVY COUNCIL.*

RAGHUBAR DAYAL (Dzoree-monbER) v. THE BANK OF UPPER
INDIA (JUDGMENT-DEDTOR.)
[On appeal from the court of the Judicial Commissioner of Oudh.
at Lucknow.]
Comganiss Aet (VII of 1918), sectiom 153 —Soheme or arrangement made between

Fank in liguidation and its ereditors— Dote from whieh sueh arrangemeng

s binding on the construction of seclion 153—Credilor who has oblained a

decrse and 1s not ona of those who have assented to the arrangement,

A scheme or arrangement made between a company in liquidation and its
creditors under section 158 of the Companies Aot (VIII of 1918} becomes on
the true construction of that section operative and binding from the date it is
made and duly assented to by a thres-fourths majority of the creditors, and
not from tho date of its being sanctioned by the Court, A creditor, therefors
who has obtained a decres hatwaen thes: dates cannot execute it against the

. company after the former date, although he hag not assented fo the arrange-
ment, .

Apppal No, 5 of 1917 from a judgment and decree (dated the
16th of September, 1915,) of the Court of the Judicial Commis-
sioner of Ouch, which varied a judgment and decres (dated the
31d of July, 1915,) of the Subordinate Judge of Lucknow.

The only issue in this appeal was whether the appellant
was precluded from execuling the decree of the Subordinate -
Judge of Lucknow by reason of an agrcement or compromise
entered into by the creditors of the respondent Bank, and duly

*Prosenl mViscount HALDANE, Viscount Qave, Lord Prrunivons, Sit Jogy:
Ep.z, and Mr, AwEER ALI



