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BAIJNATH BAHAI (Derunpant) ». RAMGUT SINGH AND oTHERS
(PLAINTIVES.)

[On Appeal from the High Court of Judicature at Fort William

in Bengal].

Limitation—~dct XV of 1877, Schedule II, drt. 18—The Public Demands
Becovery det (Bengal Aet VII of 1880)—Confirmation of sale— Collec-
tor's certificate.

Where the Board of Revenue discharged an order of the Commissioner,

dated January 25th, 1884, which had confirmed a sale by the Collector in 1882,

but afterwards on Angust 21st, 1886, discharged its own order and revived
that of the Comnmissioner, ’

Held, that the confirmation of sale ‘dated only from Auvgust 21st, 1886{,
and that & soit brought in July 1887 to set aside the male was not barred Dy
Act XV of 1877, Art, 12,

Held, thet according to the true construotion of section 7 of Bengal Act VII
of 1880, there is no foundation for a sale thereunder, until a certificate has
been made by the Collector strictly in manner preseribed thereby, specifying
the sum due and the person from whom it is due.

Held, that such certificate, when duly made, has, after service of notice
theraof under scotion 10, the effect of a decree so far ag regards the remedies
for cnforeing it

Arprar from a decreo (Scptember 12th, 1890) of the High
Court, affirming a decree (April 19th, 1888) of the Subordinate
Judge of Shahabad.

The plaintiffs, now respondents, were the proprictary
body, one hundred and ten in number, at the filing of this
guit on the 26th July 1887 owning mehal Bhadwar, com-
prising siz mousas in the Shahabad district.

On the 25th September 1882 the Collector of the district, in
virtue of Act VII of 1880, brought this mehal to a judicial sale
under section 286 of the Code of Civil Procedure, for arrears of
road cess and public works cess due by the plaintiffs for June and
September 1881, amounting to Rs. 516-8-0. Of this mehal the
defendant Baijnath Sahai, a neighbouring proprietor, had been
declared purchager at the price of Rs.'1,500. The property,
however, had been found on this suit by the first Coart to be
worth not less than Rs. 1,00,000.

¥ Present ; Lorng Warsox, Honstoust and Davey and Siz B, Couess,
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The two principal questions now raised were: First, whether
this suit, brought by the defaunlting proprietors to have the sule-
of the mehal set aside as invalid, was barred by limitation s
secondly, whether the sale had been valid, with reference to the
requirements of the Public Demands Recovery Act (VLI of 1880) ;
or, by reason of there having been no certificate of unpaid demand
ag required by section 7 of the Act to precede it, the sale had heen
invalid and without effect.

In 1881 arrears were clalmed from the proprietors under the
CUess Acl (IX of 1880), whereby the cesses in question were
enforcenble as public demands, Such cesses wero also held in

Sudlusaran Singh v. Panch Deo Lal (1} to be recoverable as a
public demand,

The Act for the recovery of those demands, Bengal Act VII
of 1880, is to be read as one with the Revonue Sale Law XI of
1859, and with the Act relating to the recovery of land revenue,
Bengal Act VI of 1868, so far as the provisions of these Acts
are consistent with one another. And by section 7 of the Publie
Demands Recovery Act, 1880, when arrcars are due {rom an
owner, the Collector of the District may make a certificate fo that
offect under his hand, specifying the debt and from whom ik
is due.

This certificate is, as regards the enforcement of the
certified debt, to have the effect of a decree for money in a Civil’
Court, in accordanco with the Code of Civil Procedure. By
section 2 of the Act the Secretary of State for India in Council
takes the place of the decree-holder, and the person mmed as
debtor is deemed to be the judgment-debtor.

From the time of the sale in 1882 {o the end of 1886, the
owpers and the purchaser of the propoerty were litigating in the
Revenue Courts as to the validity of the purchase.

On the 10th October 1882 the owners’ petition to the
Colleclor to have the sale sob aside on the ground of material
irregularity (Code of Civil Procedure, section 8311) was ]Q]G(ﬁ}ed
by him.

The owners then appealed to the Commissioner, under

Act VIL of 1880, whose order of the 25th January 1884,
(1) L L. R., 14 Calu,, 1.
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rejecting their appeal, though, at first reversed, was in the end'

supported in the Revenue Departuient.

On the appeal of the owners, the Board of Revenue, on
the 12th August 1884, reversed the Commissioner’s order,
and directed the Collector to inquire as to the validity of the
proceedings.

On the 21st August 1885 the Collector, after hearing tho
case, decided that the sale should be set aside on the ground
alleged, finding substantial injury to the owners by the irregular-
ities that had occurred. An appeal from this order to the Commis-
sioner was dismissed on the 1ith March 1886.

Baijnath Sahai then petitioned the Board of Revenne who,
on the 21st August 1886, following a ruling of the High Court
in Sadhusaran Singh v. Panch Deo Lal (1) decided that there had
been an error in procedure in their former order of the 12th
August 1884. The Buard were of opinion that they should
have then decided that an appeal from the order of the Collector
who had brought the property to sale could not be preferred
to any tribunal other than that of the Commissioner under
section 2 of Act VII of 1880.

The Board, therefore, deemed the Comwmissioner’s order of
the 25th January 1884 to be final and conclusive, and them-
selves Lo be empowered to cancel their order of the 12th August
1884 in virtue.of provisions in Regulation 1II of 1822. The
vesult was that this last order of the Board re-established the
Commissioner’s order of 1884, and left, in cffect, the sale of tha
24th September 1882, confirmed and valid, so far as the Revenue
Department was concerned.

The proprietors having thus failed to get the sale of their mehal
sot aside by the administrative authorities, brought this suit in
the Court of the Subordinate Judge. They asserted the in-
validity of the sale, on account of informalities and omissions
in the proceedings leading up to it, alleging that there had been
no certificate of unpaid demand made as preseribed by section
7 of Act VIL of 1880, and that two documents put forward to
supply the place of such certificate were not certificates at all.

(1) LI, B, 14 Calc, 1
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One of these documents, described as a notice of demand, and
said to have heen issued in pursuance of section 9 of that Aect,
did not state in respect of what period the sum claimed was due.
This was Rs. 197-4, The other document, dated May 20th,
1882, was for Rs. 176 claimed for June 1881.

The Government, who entered no appearance, were sued with
Baijnath Sahai, who alone defended, one other defendant answer-
ing in support of the plaintiffs. The following were among
tho questions raised by the issues: First, whether the suit was
barred by time ; and, secondly, whether the sale had been validly
carried out. : '

The Subordinate Judge, holding the suit not to be barred by
limitation, decided in favour of the plaintiffs and declared their
right to the possession of the proporty ineffectively made the
subject of sale.

He stated that ¢ there had been material irregularities preced-
ing the sale, causing substantial injury to the plaintiffs. Of
these one wag that the sale proclamation had not been made |
thirty days before the sale, as required by section 290 of the Code '
of Civil Procedure, but only twenty-two daoys, and ib did not set -
forth the incumbrances on the property, these omissions causing an
inadequate price to bo obtained.” Tho sale was, in his opinion, in=
valid and he decreed in favour of the plaintiffs with costs.

On the appeal of Baijnath Sahai, the High Court (Prgot and
Gorpon, JJ.) affirmed the decision of the first Court. Their
reagons were nob identical with those of that Court, though they
supported the Subordinate Judge’s opinion as to the effect of
shortening the time between the sale proclumation and the sale, and
of other material irregularities citing Sadhusaran Singh v. Panch =
Deo Lal (1). The ground of their decision was, mainly, the |
absence of proof of the certificate of unpaid demand according to
tho requirements of section 7. As to this they said :—

“We need not repent at longth the view already stalbed in other cuses, one
of them being Guyraj Sulal v. Phe Secretary of Siate (2), that the provisions
of Act VII of 1880 must be strictly followed.

“The certificate procg&ure allows, to put it shorlly, a demand written down

(1) 1.L. R, 14 Cale,, 1.

(2) L. L. R., 17 Cale., 414, affirmod on appeal nnder the name of Mahomed
Abdul Huy v, Qujrej Sahai, 1, L R., 20 Cale., 826 ; L. RB., L A, 70.
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by & Government officer and sent Lo the person on whom the demand is made
to have the force of a decrec under which, as in the present case, a huge
property may be sold for ademand of a few rupees, the Act being framed
with the intention, as far as possible, to exclude proceedings duly taken ander
it from beicg reviewed in Courts of Justice. The safeguards provided by the
Act for the exercise of these powers may or may not be sufficient to prevent
those powers from being sometimes used barshly and improperly ; but, suzh
as they are, they must be strictly enforced, and the form of procedure leid
down in the Act must be strictly followed. In the prosent case, the documents
called certlificates are really notices issued under section 9 of the Act. We
allowed this ease to stand over, thal ihe voluminous rceord, containing, as it
does, proceedings relating te this multitnde of persons who are parties to the
suit, should be oxamined ; and the result is that the *certificatos * are through-
out only notices in Form Il in the achedulete tho Act. This notice under
section 9, in Form IT1, relates to the cage of demands payable to n public offi-
cer other {han a Collector, or to a managor under the Court of Wards; it is
to be given to the Colleclor by such officer or manager, (having been previous:
ly, in the case of a manager, verified by lhim in the manner provided as to
plaints by the Civil Procedure Code) ; and on receipt of if, the Collector, it
ratisied that the demand ig justly recoverable, may make a certificate under
Torm IT and cause it {o be filed. This notice is, as its purpose implies, address-
ofl to the Collector, to the issne of whose eertificate under the Act it is a
proliminary for the cases contemplated by f. It is nota certifioate under
the Act at all. There fs o form at the end of if, which certifios that the
amount ig dus. This is a certificate, or rather an asqurance, to the Collector
by the person applying to hLim, that the amount derpanded isveally due.
It is a sipgnlar jnstance of the slovenliness with which this Act is ofion
administered (though the only justification for the existence of guch powers
is the presumption that everything is regularly done in the offices to which
they are entrusted), that this form of assarance or cerkificate to tho Collector,
ub the end of this motice, has hecn apparently treated as a certificate under
the Act by some one in the Collector's office, and that it was solemmnly argned
befors us that it was such a certificate. Tt was argued that, substantially,
taken with the notices accompanying them, these ‘certificales,” though not
quite regular in form, did veally call on the different plaintiffs to pay the
road-cess demanded, and we were askod to disregard the irregularity as not
really material, We decline to acoept this argument or to apply, in aid of
the sale of the plaintiffs’ property for Rs. 1,500, the principle ut res magis
valeat quam pereat. Wo find conditions laid down in the Act for the
oxercise of the powers conferred by it, and we should reguire them to be
atrictly followed, without speculating asto their object 2l all,

“ But one very substantial grouud, as it appears to us, does exist, upon {he
merity, if one may use that expression, for requiring accuracy of procedure
in this matler. Tt is onereferred o in the oage already reforved to (1)

(1) L L. R, 17 Cdle,, 414.-
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The judgment then referred bo section 7, sub-section (9), as
follows :~—

“Mhat sub-gection does nob require the Collector of the distriet to fssua
the certificate : the word used is ‘ may.’ The obvious intention is thatl he shall
uge his discretion as to the issue of ihe cortificate, and determine whether the
case is a proper one for it. We do not dwell further on this, a8 we shall insert
later on a pessage from a minute of the Board of Revenue as to this case.
This is & good illustration of the object which, we gather, the Act has in view
in this particular, though of course no guide for us in construing the Act.”

The Judges concludoditheir judgment as follows :—

 We think that some observations in the Board’s minute of August 12th,
1884, with reference to this cage, may here be stated with advantage. 8o
long as this certificate procedure continues, we think it plain that it ought
to be applied with regard to the views expressed there, and that on some
points the Act must be construed with regard to the existence of such
considerations as are contained in some of the passages we now guote.

“ The Board, however, do not think it right to confine their remarks to the
legal questions involved in this appeal. They have already observed in their
Resolution of the 5th March that the Collector seems to have gone ont of his
way to surround his proceedings with every attendant eircumstance wvl}fci)‘\'
could afford a handle for objection, both on the ground of irregularity and of
hardship. And now that the facts are more fully before them, they would be
justified in reiterating this opinion in still stronger termas. There could be
1o necessity for selling the rights and interesis of 87 persong in a wvaluablo
cstate for a petty arvear of Rs.517. The result hag been that a property
gnid to be worth more than Rs. 10,000 & year has beon sold for Re. 1,500,
though it would probably be a matter of endless litigation to say exuctly
what the Collector sold and what the auction-purchaser hag bought. The
notices were not properly served. Indeed, it was impossible fo serve them,
a9 it is edmitted that many of the registered proprietors are dead. The sale-
proclamation was not properly worded ; in fact, the Colloctor had not before
him the information necessary for drawing up the proclamation, and it was not
issued in the Mofussil in proper timo before the sale. But without dwelling
further on specific irvegularitios, tho Board cannot but think the Collector failed
to appreciate the spirit of those sections of the law which rclalo to exo-
cutions, and, in particular, to sales of immovable property, The Whé)le
tendency of the law is to proceed to sale oply in the last resort, and to givo
the judgment-debtor every opportunity of saving his property. In this cose
an order under section 305 would have obviated the nccessity for sale, and
there is evon rengon to think that, if the proceedings had been adjourned for a
few hours, the claims of Governmwent would have been satisfed, -

“The Board will not say that thosale of immovable property in execution
of a certificatois a procecding which ghould never be resoried to. But thoy
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believe (hat cases will seldom occur in which the actual completion of o sale
is necessary ; and they are certainly of opinion that all officers should exereise
the stringent powers which the Public Demands Recovery Act puls into theiv
hands in a lenient and considerate spirit.

« We affirm the decieion of the Court below, and dismiss the appeal with
all costs.”

Mr. 0. W. Arathoon for the appellant.—TIt was the fact, and
was nob denied, that arvears of road cess and of public works
cess were due from the plaintiffs for the instalments of June and
September 1881,  For these arrears the sale that took place on
the 25th September 1882, being, as it was now submitted, sub-
stantially in accordance with the requirements of the Tublie
Demands Recovery Act, 1880, was a valid salo. In the first
place, however, there was limitation. This sale having been
confirmed by the Commissioner on the 25th of January 1884,
his order of that date, although in the first instance, in 1884,
reversed by the Board of Revenue, was upheld by the latter in
1886, in review of their former judgment. Thus tho 25th
Jannary 1884 being the date when the sale was confirmed, that
date was the commencement of limitation for the purpose of
applying Article 12 of Schedule If of Act XV of 1877, but not
until the year 1887 was this suit brought.

In the next place, Act VII of 1880 having to be “read as one
with ”’ the Revenue Sale Law, Act X1 of 1859, the requirement of
section 33 of the latter Act was that no objection to a sale should
be taken if it had not been ¢ declared and specified ” as a ground
of appenl to the Commissioner. This was applicable to this suit,
and barred the ground of objection founded on the alleged non-
existence of tho Collector’s certificate. Reference was made to
Raja Gobind Lal Roy v. Rajaram Misser (1), where it was held
that seclion 33 of Act XTI of 1859 was applicable, not merely to
cases where irregularity had occurred, but to those ‘where
illegality or contravention of some express provision of law had
taken place in the proceedings preliminary to the sale.

Again, asa ground for having the sale set aside, the plaintiffs
should Dave shown some substantial injury to their interests,

() I L. k., 21 Cale, 70 ; L. R, 20 1. A., 165,
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conneeting that injury with the irregularity complained of, asan

effect vesulting from thab canse. Butb no evidence had been given

establishing any direct connection botween the low price obtained,

which was the injury alleged, and any of the irregularities that

had occurred. As to this was cited Tasadduk Rasul Khan .

Almad Husain (1).  Another point was that, by their omissions

after the sale, the plaintiffs were estopped from raising their

present comlention as to the absence of a certificate of unpaid

demand from tho vecord, as well as the objections put forward

on other grounds. The plaintiffs had allowed the execution sale

to proceed, and had appealed to the Revenue Courts, without

raising any objection on the main ground on which the High

Court has given judgment, viz., that no certificate had been shown

to have been mado. As to this, however, the main point insisted

on for the appellant was that the notice afforded ground for a
fair inference that the certificate had been made ; and that tho
requirements of section 7 had been substantially complied with.
The sale therefore should not have been sot aside, and the decrees.
below should be reversed.

Mr. J. H. A. Branson, for the respondents, was not called
npon.

Their Lordships’ judgment was delivered by

Lorp Davey.—~Their Lordships do not think it necessary
to call upon the learmed Counsel for the respondents to
address them in this case. It comes before this Board onan
appeal from a judgment of the High Court of Calcutta, which’
affirmed, with costs, the judgment and decree of the first Subor-
dinate Judge of zillah Shahabad, dated 19th April 1888,

The litigation out of which the appeal has arisen concerned
a sale purporting to be made by the Collector of Shahabad of an
estate called Bhadwar on the 24th of September 1882, The
plaintiffs in the action, the present respondents, were the owners
of that estate. They are very mumerous, aund ave alleged o ho
more than one hundred in number. The defendant, and present
appellant, was the purchaser at that alleged sale. Tho sale was
impeached by the owners on various grounds which may be sum-,

(1) L L. R, 21 Culo, 66; L, R, 20 I, A, 176,
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marised by saying that they are to the effect that the sale did not
comply with the requirements of the statute under which
purported to be made,

Before discussing that question there is another question
which requires deecision. The defendant pleaded in the Court
below, and his learned Counsel before their Lordships has argned
that the suit is barred by the law of limitation ; and it is meces-
sary for this purpose to consider the dates, The sale which it is
sought to set aside was made on the 24th of September 1882,
1t purported to have been confirmed by the Commissioner on the
25th of January 1884, The present plaint was not filed until
the 26th of July 1887, and thorefore if there were nothing more
in the case than that, and if it was really confirmed in a final and
conclusive manner on the date mentioned in 1884, the suit would
be Larred under the provisions of the law of limitation. It
would come within Article 12 of the second Schedale, namely,
a suit “to sebaside any of the following sales: A sale in execu-
tion of adecree of a Civil Court ; a sale in pursuance of a decree
or order of a Collector or other officer of revenue,” as to which
the time of limitation is only twelve months from the time when
the sale is confirmed, or would otherwise have become final and
conclusive had no such suit been brought, It was decided in the
Jourt below that a certain time, particulars of which will be
referred to presently, should be excluded from the period of
limitation under the 14th section of the Act, which provides that
“in computing the period of Nmitation preseribed for any suit,
the time during which the plaintiff has been prosecuting with
due diligence another civil proceeding, whether in a Court of
first instance or in a Oourt of appeal, against the defendant,
shall be excluded, where the procesding is founded upon the same
cause of action, and is prosecuted in good faith in a Court which,
from defeot of jurisdiction, orother cause of a Jike nature, is
unable to entertain it.”

Now the proceedings which gave rise to the axgument which
has been addressed to their Lordships are of a complicated
character, and their Lordships do not think it necessary, for
the purpose of the advice they propose to tender to Her Majesty,
to express any opinion upon.the merits of the litigation in the
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1896 Revenue Court, or to consider the various provisions of the
“Daman different Acts relating to the matter. Suffice it to say that these
Sausl  present respondents, being dissatisfied with the sale of the pro-
RA?I'GUT perty which had been purported to be made on the 24th September
Sivel. 1889, presented a petition to the Commissionor on the following
26th September, asking that the sale might not be confirmed.
Their petition was referred back to the Collector for this report.
Heo gave his report to the Commissioner, and finally the Com.
missioner, on the 25th of January 3884, refused the petition
which had been tendered to him, and confirmed the sale. The
present respondents were not satisfied with the decision of the
Commissioner, and being, as their Lordships presume, advised
that they had the right to do so, they presented a petition
for revision, which was in the nature of an appeal to the Board of
Rovenne, and asked the Board of Revenue to reconsider, and, if
necessary, discharge the order which had heen made by the Com-

missioner confirming the sale,

On the 12th of August 1884 the Board of Revenue considerdid
the petition addressed to them, and made an order setting aside the
Commissioner's previous order confirming the sale, and they re-
ferred the matter back to the Collector to consider the case upon
its merits, 'Whether they were right or whether they wore wrcn"gﬁ
in holding that the proceedings of the Commissioner had been
irregular, and that the petition to themselves was irregular on the
ground of want of jurisdiction, is not material for the present
purpose, because it is not disputed thatthe parties wete proceeding
in good faith ; and it is apparent from the judgment of the Board
of Revenue that the question was one of very considerable difficul-
ty. 1t is to be observed that the effect of that order of the 12th of
August 1884 was 1o leave the sale unconfirmed. The ovder of the
Commissioner confirming the sale was discharged, and the sale
therefore was left unconfirmed. There was no actual sle (sup-
posing it had been otherwise regular) which would give the pur-
chager a title to enter into possession or to enjoy the fruits of the
sale, or, in other words, there was no real sale to the benefit of
which the purchaser was entitled.

Their Lordships now come to the procecdings hefore the Collsc-
tor. The Collector made an order declining to confirm the sale from
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which there was an appeal to the Commissioner who, on the11th
March 1886, held that he had no jurisdiction to entertain the appeal 3
and therefore the ordor of the Collector refusing to confirm the sale
stood. From that decision the presont appellant appealed: to the
Board of Revenue, and it came a second time before the Board.
The Board of Revenue then reserved their previous deeision in
consequence, apparently, of some decision which in the meantime
had been given in the High Court at Caleatla, and they discharged
the order of the Collector apparently on the ground that it was
made without jurisdiction, and that they themselves had no juris-
diotion to entertain the question. The effect of these proceedings
was to ‘revive-—to use the languago of the Board of Revenne—
the order of the Commissioner of the 25th of January 1884, which
from. that date became an operative order,

It is not disputed by the Counsel for the appellant that, if that
confirmation of the sale took effect only from the last ordor of the
Board of Revenue on the 21st August 1886, the suit is brought
within twelve months, and the law of limitation is not an answer
to it.

Now the present suit is a suit to set aside the sale on the ground
of non-compliance with the provisions of Bengal Act No. VII
of 1880, and was instituted within a year after the final order of
the Board of Revenue. The Subordinate Judge, and the High
Court agreeing with him, have held that the case hefore the Col-
lector, the Commissioner and the Board of Revenue comes within
the description of a civil proceeding for the same cause of action
in the I4th section of the Limitation Aect, and that the time ocou-
pied by those proceedings onght therefore to be excluded in the
computation of time for the purpose of limitation, Their Lord-
ships do not intend to express any epinion upon the question
whether the proceedings taken by the parties to stay the confirma-
tion of the sale wags such a civil proceeding as referred to in sec~
tion 14, because in the view which they take of the present case that
question does not arise.

Their Lordships are of opinion that there was no final,
conclusivo and definitive order confirming the sale, while the
question whether the sale should be confirmed was in litigation,
or until the order of the Commissioner of the 2Jth January
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1884 became definitive and operative by the final judgment
of the Board of Revenue on the 21st Aungust 1886, or (in
other words) thatfor the purpose of the law of limitation there
was no final or definitive eonfirmation of the sale until that date.

The second Schedule, Article 12, says : “ When the sale is con-
firmed, or would otherwise have become final and conclusive
had no such suit been brought.” It cannot be said in the opinion
of their Lordships when the parties were litigating before the Re-
venne Courts as to whether the sale should bhe confirmed or mnot,
beeanse that was the object of the litigalion before the Revenue
Courts, that the sale had hecome either final or conclusive. In
fact, their Tordships are of opinion that there was not during the
period which had elapsed between the date of the sale and the 21st
of August 1886 any sale to set aside which a suit could have beer
brought by the present appellant and rospondents. Thercforo
their Lordships are of opinion that the confirmation dates only
from Angust 1886, and that the law of limitation is not a defence
to this action.

Passing to the merits their Lordships do not think it necessary
to say very much with regard to thom. Various grounds were
meonkioned in the proceedings and pleadings in this suit, and in the
judgments of the Subordinate Judge and of the High Court,
in which the caso wasvery fully discussed and considered, upon
which it was alleged by the present vespondents that the
sale was invalid. Their Tordships do not think it nocessary to
express au opinion upon all those grounds, becaunse there is one
ground upon which they entirely agree with the view taken in the
High Court, which cuts away tho whole basis of the proceedings
for the sale,

It should be here montioned that the 7th section of Bougal
Act VIL of 1830 wunder which the sale took place contains
this provision, that “ when any arrears of the following publie
demands,” and this was undoubtedly a public demand under
the Road Coss Act, “ ave unpaid by the persons liable to pay the
samo,” then, leaving out the immaterial provisions, “ the Collector
of the district may mako under his hand, and in Form No. 2 in the
second Schedule annexod to this Act,a certificato of the amount of
of such arvoars g0 remaining unpaid, and may causo the samo ta
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be filed in his office : provided that no such certificate shall be marle
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in respech of any such demand, the recovery of which is barred by  Barwaru

any law of limitation for the time being in force.”” Then section
8 provides that : “Subject to the provisions of this Act, every
certificate made under the provisions of section 7 shall, as regards
the remedies for enforcing the same, and so far only, have the
force and effect of a decree of a Civil Court.” Then section 10
provides that when the certificate is filed notice shall be given to
the judgment-debtor, and upon service of the notice tho certi-
ficate has the effect of binding the immoveable property of the
judgment-debfor. Now it is obvious that those are very stringent
provisions. The proceeding in the first instance is -apparently ca
parte. The certificate is to be made by the Collector in a certain
form, and filed, and when the certificate is filed it has the effect of n
decree against the persons named as debtors in tho certificate, so
far as regards the remedies for enforcing it, and when served it
also binds their immoveable property. 1t is unnecessary for their
Lordships to point out the necessity there is when poweris given
to a public officer to sell the property of any of Hor Majesty’s
subjects that the forms required by the Act, which are matters
of substance, should be complied with, and that if the ceri-
ficate is to have the extraordinary effect of a decree against
the persons named in it as debtors, and to have the effect
of binding their immoveable property, at least it should be
in a form such as provided by the Act, which enables any person
who reads it to see who the judgment-creditor is, whatis the
sum for which tho judgment is given, aund that those particulars
should be certified by the hand of the proper officer appointed by
the Act for the purpose.

If no such certificate is given, then the whole basis of
the proceeding is gone. There is no judgment, there is nothing
corresponding to a judgment or decree for payment of the
amount, and there is no foundation for the sale. The authority
to proceed to the sale is based onthe certificate which has the
effect, as has been already pointed out, of a judgment or decree,
and, if no judgment or decroe is given, and no oertificate is filed
having the force or effect of a judgment or decree, there can be
no valid salo at all.
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In the present case My, Arathoon, who certainly argued this
caso for his client with as much zcal as any Counsel could bring
{0 bear upon it, utterly failed to point out to their Lordships in
this voluminous record any document corresponding with the
cortificate whieh was required by the Act as the foundation for
the statutory sale. The documents he referred to ave at pages
39 and 43 of the Record, and when those are examined they are
found not to purport to be certificates under section 7 at all, nov
do they comply with the requirements of the form stated in tho
second scliedule of the Aect No. 2.

In the first place they purport to be mere notices for the
amount demanded, not vnder section 7, but under section 9 of
the same Act which relotes to a different subject matter, that
ig“in case of arrcars of public demand payabls to an officer other
than the Collector, such officor may give notice to the Collector,”
and they have nothing to do with the sections of the Actnow in
guostion. The document at page 89 contains these headings,
“Names of Debtors,” *Residences of Debtors,” “Amount due
to Government for which this nolice is given,” (it purpoits to
bea mere nolice) and “ Nabture of thc demand made by Govern-:
went for which this notice is given.”

1t does not contain, as Form No. 2 in the Schedule requires, any
oertificate ab all.  Form No. 2 is in this foym: “I heyeby certify
that the above-mentioned sumof Rs,  mentioning the sum “is
due to the Secrotary of Stato for India in Council,” “from the
abovenamed (blank) ” with the date, signed by the Collector in his
name, deseribing himself as Collector of the place In guestion. There
is no certificate at all here in which the Collector undertakes the
responsibility of finding a sum due, and the person from whom if is
due in the manner required by the Aet. To the document on. page
42 the same observations apply that it neither purports to be nor
isitin form orin substance a certificate of the character required
by the Act in order to constitute a judgment in execubion of which
a statutory sale could take place,

Their Lordships, therefore, cannol admit these documents ag
certificates in compliance with the provisions of the Aect. Mr,
Arathoon also referred fo a document at page 1 of the Appendix
4o the Record, and th'tt is & document of this kind, It is addressed



VDL, XXIiL} CALOUTTA SEELES.

to Hurdyal Singh, proprictor of mehal Bhadwar, and it says:
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% You are hereby informed that under the provisions of an Act  Birymam

of 1880 passed by the Lieutenant~Governor of Bengalin Council,
u certificate has been drawn up by me for Rs. 197-4, which you
have to pay as road and public works cosses, and that the said
certificate has been filed in this Court.” Then it calls upon him
to show cause why he should not comply with the ecortificate,
If there had been such a certificate, that notice would have been
in compliance with the Aect, but nofice that a cortificate has
been madeis not equivalent to a certificate having been made ;
and 1if there was, as their Lovdships have already expressed
their opinion, no certificate, then notice to the proprietor that
a oertifidate bad becn made and £led, which was erroncous, .would
not, of course, be a compliance with the Act.

It is further to be observed that by section 10 a true copy
of the certificate is to be transmitted by post, and only binds the
immoveable properly of the debtor after the notice has boen
served. If there was no certificate, of course there could be ng
notice of the certificate, and thereforc there could be nothing to
bind the immoveable property of the debtor, and enable the
Collector to sell.

Their Lordships do not think it necessary to go into the other
grounds which are mentionsd and very 4ully disenssed in the
judgment of the High Court in this case for holding the sale to
be invalid ; but they entirely coucur in the observations regarding
the necessity for caution in sales of this description by public
officers, with which the Judges of tho High Court conclude their
Judgment,

Their Lordships will therefore humbly advise IHer Majesty
that the appeal in the present casc be dismissed. The appellunt
will pay to the respondeuts, who have appeared, their costs of the
appeal,

Appeal dismisscd.,
Solicitors for the appellant : Messrs. 7. L. Wilson § Oo.
Solicitor for the respondents : Mr. J. F. Watkins.
¢, B,

ettt ot

Sauas
v,

Ramnur

S1Nu,



