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BAIJNATH SAHAI ( D e f e n d a n t )  ». EAMGUT BINGH a n d  o t h e r s

(P tA iN T O ’ Fa.) February 1 2 .

[On Appeal from the Higli Gonrt o f Judicature afc Fort William
in Bengal].

Limitation— Act X V  o f  I S f f ,  Schedule II, Art. I S — The Piiblla D e m a n d s

Recovery Act (Bengal Aoi V I I  o f  18S0)— GonfirmaUon o f sale— Collec
tor’s certificale.

Where the Board of Eevenue discharged an order o f  the Commiasionor, 
dated January 25tb, 1884, which had confirmed a sale by the Oolleoloj- in 1882, 
but afterwards on August 21st, 1886, discharged its own order and revived 
that of the Commissioner,

Held, that the confirmation of sals dated only from August 21st, 1886, 
and that a suit brought in July 1887 to set aside the snle was not barred I>y 
Act XV o f 1877, Art, 12.

Held, that aooortling to the true constmotioa of section 7 of Bengal Act VII 
of 1880, there is no fouadation for a sale thev6un.der, until a cevtifioatc has 
been made by tbs Collootor strictly in manner prescribed thoreby, specifying 
the sum due and the person from whom it is duo.

Held, t h a t  s u o h  c e r t i f i c a t e ,  when d u l y  m a d e ,  h a s ,  a f t e r  s e r v i o o  o f  n o t i e o  

t h e r e o f  u n d e r  S G o t io n  10, t h e  efEect o f a decree s o  f a r  as r e g a r d s  t h e  r e m e d i e s  

f o r  e n f o r c i n g  it.

A p p e a l from a decreo (September 12th, 1890) of tlae H igh 
Ooxirt, aifirming a decree (April 19fch, 1888j o f the Subordmate 
Judge of Sbahabad.

The plaintiffs, now respondents, were fclie proprietary 
body, one hundred and ten in number, at the filing of this 
suit on the 26th July 1887 owning mehal Bhadwar, com
prising six mourns in the Shahabad distriot.

On the 25th September 1882 the Collector o f  the district, in 
virtue of A ct V I I  o f 1S80, brought this mehal to a judicial sale 
undar section 286 of the Code of Ciyil Procedure, for arrears o f 
road cess and public woidcs cess due by the plaintiffs for June and 
September 1881, amounting to Rs. 516-8-0. O f this mehal the 
defendant Baijnath Sahai, a neighbouring proprietor, had beea 
declared purchaser at the price o f Rs. 1,500. The property^ 
however, had been found oil this suit by the first Oo-art to be 
worth not leas thau Rs. 1,00,000.

«  Premnt; Lorbs W atson, Hobhouse and Dayey and 8w B, CoocK,
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Tlio two prinoipal questions now raised were : First, wlietlier 
tliis sv.it, brougilt by tlio defaulting proprietors to have tliQ sale 
of tlie m oliiil set aside aa invalid, was barred by limitation ; 
SGContily, wlietlier ilie sale bad been v a lid , with rofereiice to th© 
requirements o f the Public Demands Recovery Act (V I I  of 1880) ; 
or, by reuson of there having been no certii5cate o f unpaid demand 
as required by section 7 of the Act to precede it, the sale had been 
invalid and without eifect.

In ] 881 arrears were claimed from the proprietors under the 
Cess Act (IX  of 1880), whereby the cesses in question were 
enPorceiible as public demands. Such cesses were also held in 
Sadhiisaran Sinyh v. Fanch Deo L a i  (1 ) to be recoverable as a 
public demand.

The Act for the rpcovery of those demands, Bengal Act V II 
of 1880, is to be read as one with the Revenue Sale Law X I  o f 
185J>, and with the Act relating to the recovery of land rovemie, 
Bengal Act V II  of 18C8, so far as the provisions o f these Acts 
are consistent with one another. And by seotion 7 o f  the FsbUo 
Demands Recovery Act, 1880, when arrears are due from an 
owner, the Collector of the District may roaho a certificate to that 
effect under his hand, specifying the debt and from whom it 
is duo.

This certificate is, as regards the enforcoment of the 
certified debt, to have the effect of a decree for money in a Civil’ 
Court, in accordance with the Code o f Civil Procedure. By 
section 2 of the Act the Secretary of State for India in Council 
takes the place of the decree-holder, and the person named as 
debtor is deemed to be the judgraent-debtor.

From the time of the sale in 1882 to the end of 188G, the 
owners and the purchaser o f the property were litigating in the 
Revenue Courts as to the validity o f  the purchase.

On the 10th October 1882 the owners’ petition to the 
Collootor to have the sale sot aside on the ground of material 
irregularity (Code of Civil Procedure, soction 311) was rejected 
by hiiB.

The owners then appealed to the Commissioner, under 
Act V II o f 1880, whose order of the 25th January 1884, 

(1) L L, K,, 14 Gal*, 1.
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rejecting their appeal, though, at iirst reversed, was in the end 
supported in the Revenue Department.

On the appeal of the owners, tho Board of Ecveniie, on 
the 12th August 1884, reversed the Commissioner’s order, 
and directed the Oolleotor to inquire as to the validity o f tho 
proceedings.

On the 31st August 1885 tho Oollector, after hearing tho 
case, decided that the sale should be set aside on the ground 
alleged, finding substantial injury to the owners by the irregular
it ie s  that had occurred. An appeal from this order to the Commis
sioner was dismissed on the l i th  March 1886.

Baijnath Sahai then petitioned the Board o f Revemie who, 
on the 21st Aitgust 1886, following a ruling o f the High Oourt 
in Sadhusamn Singh v. Pancli Deo Lai ( I )  decided that there had 
been an error in procedure in their former order o f the 12tli 
August 1884. The Board were of opinion that they should 
have then decided that an appeal from tho order of the Collector 
who had brought the property to sale could not be preferred 
to any tribunal other than that of tho Commissioner under 
section 2 of Act V II of 1880.

Tlie Board, therefore, deemed tho Commissioner’s order of 
tho 25fch January 1884 to be final and conclusive, and them
selves to be empowered to cancel their order of the 12th August 
1884 in virtue.of provisions in Kegulation I I I  o f J822. Tho 
result was that this last order o f the Board re-established the 
Ooramisaioner’s order o f 1884-, and left, in eifect, the sale o f the 
24th September 1882, confirmed and valid, so far as the Eevenue 
Department was concerned.

The pi-oprietors having thus ftviled to get the sale of their inehal 
sot aside by the administrative authorities, brought this suit in 
the Coiu’t o f the Subordinate Judge. They asserted the in
validity of the sale, on account of informalities and omissions 
in the proceedings leading up to it, alleging that there had been 
no certificate o f unpaid demand made as prescribed by section
7 of Act V I I  o f 1880, and that two documents put forward to 
supply the place of such certificate were not certificates at all.
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One of those documents, doscribed as a notice of deinand, and
■ said to liavo been issued in pursnance o f section 9 o f that Actj 
did not state in respect of 'wliat period the snm claimed was due. 
This was Rs. 197-4. The other dooument, dated May 20fchi
1882, was for Rs. 176 claimed for June 1881.

The Governmanfc, who entered no appearance, were sued with 
Baijnath Sabai, who alono defended, one other defendant answer
ing in support of the plaintiffs. The following wore among 
the questions raised by the issues : First, ■whether the suit was 
barred by time ; and, secondly, whether the sale had been validly 
carried out.

The Subordinate Judge, holding the suit not to bo barred by 
liraiiation, decided in favour of the plaintiffs and declared their 
light to the possession of the property ineffectively made the 
subject o f sale.

He stated that “  there had been material irregularities preced
ing the sale, causing substantial injury to the plaintiffs. Of 
these one was that the sale proclamation had not been mjjf]o,J 
thirty days before the sale, as required by section 290 o f the Code ' 
of Civil Procedure, but only twenty-two days, and it did not set 
forth the incumbrances on the property, these omissions causing an^ 
inadequate price to bo obtained.”  The sale was, in his opinion, in» 
valid and he decreed in favour of the plaintiffs with costs.

On the appeal of Baijnath Sahai, the High Oourfc (P is o T  and 
GrOEDON, JJ.) affirmed the decision o f the ilrst Court. Their 
reasons were not identical with those of that Court, though they 
supported the Subordinate Judge’s opinion as to the effect of 
shortening the time between the sale proclumation and the sale, and 
o f other material irregularities citing Sadhusarmi Singh v. Panch 
Deo Lai (1). The ground of their decision was, mainly, the ' 
absence of proof of the certificate o f unpaid demand according to 
j:ho requiroraents o f section 7. As to this they said ;—

“  We need not repent at length tlio yiBW already stated in other cases, on© 
o£ them being Oujraj Salmi v. The Searetary o f  SMa (2), that tho pvovisions 
o f Act V II of 1880 muBt be strictly lollowod.

“ The oertiEoato procedure allows, to put it shortly, a demaiiO written down

(1) I .L . R , 14 Calc., 1.
(■2) I, L. R., 17 Calc., 414, affirmed on appeal under the name ot Mahomed 

Abdul Iluq v, Gtijraj Sahai, I. L. B., 20 Cak'., 826 | L. B., I. A., 70.
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by £i Governiflent OfHuor nucl sent to tlie person on whom the demand is macle 
to have ibe foi-oe of a deoreo under which, as in the pi'eseiit caao, a huge ”  
property may bo sold for acloraand of a few viipees, tho Act heing framed 
with the intention, as far as possible, to oxelude proceedings duly taken under 
it from heicg re-viewed in Courts o f Juatieo. The safeguards provided by the 
Act for the exercise of these powers may or iiwy not be sutSoiont to prevent 
those powers from being soinetiinea used Imralily and improperly ; but, sudi 
as tboy nro, they must bo strictly enforced, and the form of prooednre laid 
down HI Ibe Actraiist be strictly followed. la  tlio present case, the dociimeiita 
called oortiflcatea arc really notices issued under section 9 o£ the Act. Wo 
allowed tliis case to stand over, that Iho voluminous record, containing, as it 
does, prooeedingfs relating to this multitude o f persons who arc partias to tho 
Buit, should be o.'catnined ;  and the result is that tho ‘  o e r t i f l o a t o B  ’  are through
out only notices in Form III in the sobedulo to tl>o Act. Tins notice under 
Boclion 9, in Form III, relates to the case of domanda payable to a public offi
cer other than a CoHector, or to a manager under tho Court o f  Wards ; it is 
to bo given to tlio Oollootor by suoh ofiioer or manager, (havinghooa provioust 
ly, in the case o f  a inanag-er, verified by him in the manner provided as to 
plaints by tho Civil Procedure Code) ; and on receipt of it, the Collector, i£ 
natisQad tliat the demand is justly reooverable, may make a cortifioate under 
Form II and cause it to be filed. Tina notice is, as its purpose implies, address
ed to the Colleotoi', to tho issue o f whoso oartifleats under tho Act it is a 
preliminary for the eases contemplated by it. It is not a oertifloato under 
(1)0 Act at all. There is a form at the end o f it, whioh certifios that iho 
amount is due. This is a oertifioate, or rather an assurance, to the Collector 
by the person applying to him, that the amount demanded is really due. 
It is a singnlar instance of the slovenliness with which this Act is often 
administered (though the only justification for the oxiatance of such powers 
is the presumption that everything is regularly clone in the offiooB to which 
tboy are entrusted), that this form of aasnraneo or oertifioate to tho Oollootor, 
at the end o f this notico, has boon apparently treated, as a oortilicate under 
the Act by some one in the Collector’s ofSce, and that it was solemnly arguod 
before us that it waa suoh a certificate. It was argued that, substaatially, 
taken with the noticos aooonipanying them, these ' certifloates,’ though not 
quite regular in form, did really call on the di&ront plaintiffs to pay tlie 
road-cess demanded, and we were askod to disregard the irregularity as not 
really material. We decline to aooopt this argument or to apply, in aid of 
tho B ale  o f tho plaintiUs' propovty for Bs. 1,500, the principle zit rce magis 
mleat quani pereat. Wo find conditions kid down in the Act for tho 
oxeroiae o f the powers conferred by it, and we should require them to be 
strictly followed, -without speculating as to their ohjeot at all.

“  But one very substantial ground, as it appears to us, does exist, upon (ho 
jnorits, if ono may use that expression, for requiring accuracy o f  procedure 
in this xniittor. It is oneroEerred to in the oase already referred to (1).”

(I) I. L. E„ 17Cttlc.,41I,-
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The judgment then referred to section 7, sub-section (9), as 
follows

“ That sub-section floes not require the Collector o f the dfslrlotto issno 
the eevtifloate ; the word used is ‘ may.’ The obvious intention is that he ahhll 
use his discretion as to the issue o f the oortificate, and determine wliether the 
case ia a proper one for it. We do not dwell further on this, as we shall insert 
later on a passage from a minute of the Board o f Revenue as to this o/ise. 
This is a good illustration of tlie object which, we gather, the Act has in view 
in this particular, though of course no guide for us in construing the Act."

The Judges concludodithoir judgment as follows :—
“  We think that somo observations in the Board’s minute o£ August 12th, 

1884, with reference to this onse, may here be stated with advantage. So 
long aa this cortifloate procedure continues, we think it plain that it ought 
to be applied with regard to the views expressed there, and that on some 
points the Act must be construed with regard to the existence of such 
considerations as are contained in some of the passages we now quote.

“  The Board, however, do not think it right to confine their remarks to tho 
legal questionB involved in this appeal. They have already observed in tlicir 
Hesolntion o f the 5th March that the Collector seems to liave gone out of life 
way to surround his proceedings with every attendant circumstance which 
could affiord a handle for objection, both on the ground of irregularity and o f  
hardship. And now tliat the facts are more fully before them, they would bo 
justified in reiterating this opinion in still stronger terms. There could be 
no necessity for selling the rights and interests o f 87 persons in a valuable 
estate for a petty arrear o f Rs. 517. The result has been that a property 
said to be worth more than Rs. 10,000 a year has been sold for Rs. 1,500, 
though it would probably be a matter o f endless litigation to say exactly 
wbat the Collector sold and what the auction-purohaser has bought. The 
notices were not properly served. Indeed, it was impossible to serve them, 
as it is admitted that many of the registered proprietors are dead. The sate- 
proclaniation was not properly worded ; in fact, the Oollcotor had not before 
him the information necessary for drawing up the proclamation, and it was not 
issued ia the Mofussil in proper tiino before tho sale. But without dwelling 
further on speciSc irregularities, tho Board cannot but think tlie Collector failed 
to appreciate tho spirit o f those sections o f the law which relalo to exe
cutions, and, in particular, to sales of immovable property. Tho whole 
lonilency o f the law is to proceed to sale only in the last resort, and to givo 
the judgment-debtor every opportunity of saving his property. In this case 
an order under section 305 would have obviated tho necessity for sale, and 
there is even reason to think that, if the proceedings had been adjourned for a 
few hours, tho claims o f Government would have been satisfied. ■

“ The Board will not say that tho sale o f immovable property in eseeution 
of a certificate ia a proceeding which should never bo resorted to. But they
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Mr. 0 . W. Arathoon for the appellant.— It was tlvo fact, and 
was not denied, tliai arrears o f road cess and o f public works 
cess were due from tlio plaintiffs for the instalments o f Jnne iinJ 
Beptomber 1S81. For these arre.ars the sale that took place on 
the 25tb September 1882, being, as it was now submitted, sub- 
stantially in accordance with the requirements o f the Pablic 
Demands Recovery Act, 1880, was a valid sale. In the first 
lilace, however, there was limitation. This sale having been 
confirmed by the Commissioner on the 25th of January 1684, 
his order of that date, although in the first instance, in 1884, 
reversed by the Board of Bevenue, was upheld by the latter in
1883, in review o f their former judgment. Thus tlio 25th 
January 1884 being the date when the sale was confirmed, that 
date was the commencement of limitation for the purpose of 
applying Article 12 o f Sehodule II  of A ct X V  of 1877, but not 
until the year 1887 was this suit brought.

In the next place, Act Y II  of 1880 having to bo “  road as one 
with ”  the Revenue Sale Law, Act X I  o f 1859, the requirement o f 
section 33 of the latter Aot was that no objection to a sale should 
be taken if it had not been “  declared and specified ”  as a ground 
o f appeal to the Commissioner. This was applicable to this suit, 
and barred the ground of objection founded on the alleged non
existence o f  the Collector’ s certificate. Reference was made to 
J^aja Gobind Lai Roy v. Rajaram Misser (1), where it was held 
that section 33 of Act X I  of 1859 was applicable, not merely to 
cases where irregularity had occurred, but to those where 
illegality or contravention of some express provision o f law had 
taken place in the proceedings preliminary to the sale.

Again, as a ground for having the sale set aside, the plaintiifs 
should Iiave shown some substantial injury to their interest.?,

(1) L L. 11,, 21 Calc., 70 ; L, R., 20 I. A,, 1C5.
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connecting that injury -with the iiTegularity complained of, as aa
■ effect resulting from that cause. But no evidence had been given 
establishing any direct connection between the low price obtained, 
which was the injury alleged, and any of the irregularities that 
had occurred. As to this was cited Tasadduk Rasul Khan v. 
Ahmad Husain (1). Another point was that, by their omissions 
after the sale, the plaintiffs were estopped from raising their 
present contention as to the ab,9eneo of a certificate of iinpaid 
demand from the record, as w ell as the objections put forward 
on other grounds. The plaintiffs had allowed the esecutioa sale 
to proceed, and had appealed to the Revenue (Jourts, without 
raising any objection oa the main ground on which the High 
Court has given judgment, vix., that no certificate had been shown 
to have been made. As to this, however, the main point insisted 
on for the appellant was that the notice afforded ground for a 
fair inference that the certificate had been made ; and that the 
requirements of section 7 had been substantially complied with. 
The sal© therefore should not have been sot aside, and the decrees- 
below should be reversed.

Mr. J . IJ. A , for the respondents, was not called
upon.

Their Lordships’ judgment was delivered by 
L obd D a v e t ,— Their Lordships do not think it necessary 

to call upon the learned 'Counsel for the respondents to 
address them in this case. It comes before this Bofird on an 
appeal from a judgment of the High Court o f Calcutta, which 
affirmed, with costs, the judgment and decree o f the first Subor
dinate Judge of zillah Shahabad, dated 19th April 1868.

The litigation out o f which the appeal has arisen concerned 
a sale pm’porting to be made by the Collector of Shahabad of an 
estate called Bhadwar on the 24th o f September 1882. The 
plaintiffs in the action, the present respondents, were the owners 
o f that estate. They are very nnmei’ous, and aro alleged to'ho 
more than one hundred in number. The defcndanl;, iind iiri^cnt 
appellant, -was the purchaser at that alleged sale. Tho salo was' 
impeached by the owners on various grounds which may be

(1) I. L. B., 21 Calc., 6G ; L, E,, 20 I, A., 176.
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iimiised by saying that they are to ilie effect that the sale did not 
coin ply ■with tlie requirements of the statute trnder -vvhicli i t '  
purported to be made.

Before discussing that question there is another question 
wliioli requires decision. The defendant pleaded in the Court 
belovv, and his learned Counsel before their Lordships has argued 
that the suit is barred by the law o f limitation ; and it is neces
sary for this purpose to consider the dales. The sale wliich it is 
sought to set aside was made on the 24th of September 1882. 
It purported to have been confirmed by the Commissioner on the 
25th of January 1884. The present plaint was not filed until 
the 26th of July 1887, and therefore if there were nothing more 
iu the case than that, and if  it was really confirmed in a final and 
conclusive manner on the date mentioned in 1884, the suit would 
be barred under the provisions of the law of limitation. It 
wouiM coma within Article 12 of the second Sohedale, namely, 
a suit “  to set aside any o f the following sales: A  sale in execu
tion of a decree of a Civil Court ; a sale in pursuance o f a decree 
or order of a Collector or other oiEcer o f  revenue,”  as to which 
the time of limitation is only twelve months frora the time when 
the sale is confirmed, or would otherwise have become final and 
conclusive had no such suit been brought. It was decided in the 
Court below that a certain time, particulars of which will be 
referred to presently, should be excluded from the period of 
limitation under the 14th section of the Act, which provides that 
“  in computing the period o f limitation prescribed for any suit, 
the time dnring which the plaintiff has been prosecuting with 
due diligence another civil proceeding, whether in a Court of 
first instance or in a Court of appeal, against the defendant, 
shall be excluded, where the proceeding is founded upon the same 
cause of action, and is prosecuted in good faith in a Court which, 
from defect o f jurisdiction, or other cause o f a like nature, is 
unable to entertain it.”

Now the proceedings which gave rise to the argument which 
has been addressed to their Lordships are o f a complicated 
character, and their Lordships do not think it necessary, for 
the purpose o f the advice they propose to tender to Her Majesty, 
to express any opinion upon the merits of the litigation in the
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Revenno Court, or to consider the various provisions of the 
different Acts relating to the matter. Suffice it to say that these 
present respondents, being dissatisfied with the sak o f the pro
perty which had been purported to bo made on the 24th September 
1882, presented a petition to the Oommissionor on the following 
26th September, asking that the sale might not be confirmed. 
Their petition was referred back to the Collector for this report. 
He gave his report to the Commissioner, and finally the Com
missioner, on the 25th of January 3 884, refused the petition 
which had been tendered to him, and confirmed the sale. The 
present respondents were not satisfied with the decision of the 
Commissioner, and being, as their Lordships presume, advised 
that they had the right to do so, they presented a petition 
for revision, which was in the nature o f an appeal to the Board of 
Revenue, and asked the Board of Revenue to reconsider, and, if 
necessavy, discharge the order which had been made by the Com
missioner confinniug the sale.

On the 12th of August 1884 the Board of Revenue 
the petition addressed to them, and made an order setting aside the 
Commissioner’s previous order confirming the sale, and they re
ferred the matter back to the Collector to consider the case upon 
its merits. Whether they were right or whether they wore wrong 
in holding that the proceedings of the Commissioner had been 
irregular, and that the petition to themselves was irregular on the 
ground of want o f jurisdiction, is not material for the present 
purpose, because it is not disputed that the parties were proceeding 
in good faith ; and it is apparent from the judgment of the Board 
of Revenue that the question was one of very considerable difficul
ty. It is to bo observed that the effect of that order o f the 12th of 
August 1884 was to leave the sale unconfirmed. The order o f the 
Commissionor confirming the sale was discharged, and the sale 
therefore was left unconfirmed. There was no actual sale (sup
posing it had been othei'wise regular) which would give the pur
chaser a title to enter into possession or to enjoy the fruits of the 
sale, or, in other words, there was no real sale to the benefit of 
which the purchaser was entitled.

Their Lordships now come to the proceedings before the Collec
tor. The Collector made an order declining to confirm the sale from
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whieh. there was an ftppoal to tbe Oommissiouer who, on ilielU li 
March 1886, hold that he had no jtirisdiolion to entertain the appeal; '  
and thei'efore the order of ths Collector refu.sing to confirm the sale 
stood. From that decision the present appellant appealed) to the 
Board of Revenue, and it came a second time before the Board. 
The Board of Revenue then reserved their previous decision iu 
consequence,, apparently, of some decision which in the meantime 
had been given in the High Court at Oalcatla, and they discharged 
the order of the Collector apparently on the ground that it was 
made without jurisdiction, and that they theiBselves had no juris- 
diotion to entertain the question. The effect o f these proceedings 
was to revive— to use the language of the Board of Revenue—  
the order of the Commissioner o f the 25th of Jauuai:y 1884, which 
from that date became an operative order,

It is not disputed by the Counsel for the appellant that, if  that 
confirmation o f the sale took effect only from the last order o f the 
Board of Revenue on the 21st August 188<j, the suit is brought 
within twelve months, and the law of limitation is not an answei' 
to it.

Now the present suit is a suit to set aside the sale ou the ground 
of non-compliance with the provisions o f Bengal Act N o. V II 
o f 1880, and was instituted within a year after the final order of 
the Board of Revenue. The Subordinate Judge, and the High 
€ourt agreeing with him, have held; that the case before the Col
lector, the Commissioner and the Board o f  Revenue comes within 
the description of a civil proceeding for the same cause o f action 
in the 14th section of the Limitation Act, and that the time occu
pied by those proceedings ought therefore to be excluded in the 
computation o f time for the purpose of limitation. Their Lord- 
shipa do not intend to express any opinion upon the question 
whether the proceedings taken by the parties to stay the confirma
tion of the sale was such a civil proceeding as referred to in sec
tion 14, because in the view which they take o f the present case that 
question does not arise.

Their Lordships are o f opinion that there' was. no final, 
eoaclusivo and definitive order confirming the sale, while the 
question whether the sale should be confirmed was in litigation, 
or until the order of the Coinmissioaei- o f the 25th- January
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1884 laecamo definitive and operative by tbo final jn(igment 
o f tlie Board of Eevenuo on the 21st Angtist 1886, or (in 
other words) that for the purpose of the law of limitation there 
was no final or definitive confirmation o f the sale until that date.

The sGcond. Sohedule, Artiolo 1% says ; “  Whan the sale is coa- 
firmed, or ■would otherwise have become final and conchsivo 
had no such suit been brougbl.”  It cannot be said in the opinion 
of their Lordships when the parties were litigating before the Ee- 
venne Courts as to whether the sale should be confirmed or not, 
because that was the object of the litigation before the Eevenuo 
Courts, that the sals had become either final or eoBclusive. In 
fact, their Lordships are of opinion that there was not during the 
period which had elapsed between the date of the sale and the 21si 
o f August 1886 any sale to set aside which a suit could have been- 
brought by the presont appellant and respondents. Therefore 
their LordsMps are of opinion that the confirmation dates only 
from August 1886, and: that the law o f limitation is not a defence 
to this action.

Passing to tho moriis th,eir Lordships do not tliink it neoessary 
to say very inuoh with regard to them. Various grounds were 
mentioned in tho proceedings and pleadings in this suit, and in the 
judgments of the Subordinato Judge and o f the High Court, 
in which the case was very fully discnssed and considered, apon 
wMch it was alleged by the present respondents that the 
sale was invalid. Their Lordships do not think it necessary to 
express au opinion upou all those grounds, because there is one 
ground upon whioh thoy entirely agree with the view taken in tho 
High Court, which cuts away tho whole basis of the proceedings 
for the sale.

It should be here niontioned that the 7th section of BengaT 
Act Y II  of 1880 under which the sale took place contains 
this provision, that “  when any arrears of tho following pnblio, 
demands,”  and this was undoubtedly a public demand under 
the Eoad Ooss Act, “  aro unpaid by the persons liable to pay the; 
same,”  then, leaving out the immaterial provisions, “  the Collector 
o f tho district may make iinder his hand, and in Form Ho. 2 in tha 
second Schedule annexed to this A(it, a certificate o f tho amount of 
of such avroavs so remaining unpaid, and may cause Iho same to
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VOL. XXIIL] OALOUTDA SERIES. 787

S a h a  I
V .

Bamqdt
Singh,

be filed in his office ; pro-vided that no suoli ceriificate shall be mn,(lo 1896 
in respect of any such demand, the recovery of -whioh is barred by ~Baijnat^  
any law of limitation for the time being in force.”  Then section
8 provides that : “  Subject to the provisions of this Act, every 
certiiicate made under the provisions of section 7 shall, as regards 
the remedies for enfo roing the same, and so far only, have tha 
force and effect o f a decree o f a Civil Court.”  Then section 10 
provides that when the certificate is filed notice shall be given to 
the judgment-debtor, and upon service of the notioo tho certi- 
iicate has the effect o f  fjinding the immoveable property o f  the 
judgment-debtor. Fow  it is obvious that those are very stringent 
provisions. The proceeding in the first instance is apparently eie 
parte. The certificate is to he made by the Collector in a certain 
form, and filed, and when the certificate is filed it has the effect of a 
decree against the persons named as debtors in tho certificate, so 
far as regards tho remedies for enforcing it, and when served it 
also binds their immoveablo property. It is unnecessary for tlieir 
Lordships to point out the necessity there is when power is given 
to -a public officer to sell the property o f any o f Her Majesty’s 
subjects that the forms required by the Act, whioh are matters 
of substance, should be complied with, and that if  the certi
ficate is to have the extraordinary eSect o f  a decree against 
the persons named in it as debtors, and to have the effect 
of binding their immoveable property, at least it should be 
in a form such as provided by the Act, which enables any person- 
who reads it to see who the jiidgment-creditor is, what is the 
sum for which tho judgment is given, and that those particulars 
should be certified by the hand of the proper officer appointed by 
the Act for the purpose.

I f  no such certificate is given, then the whole basis of 
the proceeding is gone. There is no judgment, there is nothing 
corresponding to a judgment or decree for payment o f tha 
amount, and there is no foundation for the sale. The authority 
to proceed to the sale is based on the certificate whioh has the 
effect, as has been already pointed out, o f a judgment or decrce, 
and, if  no judgment or decree is given, and no certificate is filed 
having the force or effect of a jndgmonfc or decree, there can be 
no valid sale at all.
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In the present case Mr. Aratlioon, who certainly argued this 
caso for his client with as much zeal as any Oonnsol could bring 
to hear upon it, utterly failed to point out to their Lordships in 
this Toluminons record any document corresponding with the 
covtificate which was required by the Act as the foundation for 
the statutory sale. The documents lie referred to are at pages 
39 and 43 o f th® Eecord, and when those are examined they are 
found not to purport to be certificates under section 7 at all, nor 
do they comply with the rcquirenients o f the form stated it  tho 
second schedule of tho Act No. 2.

lu  the first place they purport to be mere notices for tho 
amount demanded, not under section 7, but under section 9 of 
the same Act which relates to a different subject matter, that 
is “  in case of arrears of public demand payable to an ofEoer other 
than the Oolloctor', such officer may give notice io the Collector,”  
and they have notlxing to do with the sections of the Act now in 
question. Tho document at page 39 contains these headings, 
“ Names of Debtors,”  “ Eesidences of Eebtors,”  “ Amoimt due_ 
to Grovermnent for which this notice is given, ”  (it purports to 
be a mere notice) and “  Nature of the demand made by G,overn-. 
ment for which this notice is given,”

It does not contain, as Form No. 2 in tho Schedule requires, any 
oertilicate at all. Form No. 2 is in this form ; “ I  hereby certify 
that tho above-mentioned sura o f Es, mentioning the sum “  is 
due io the Secretary o f  State for India in Council,”  "  f?om the 
abovenamed (blank) ”  -with the date, signed by the Collector in his 
name, describing himself as Collector o f the place in question. There 
is no certificate at all here in which the Collector undertakes the 
ro.9ponsibility o f finding a sum due, and the person from whom it is 
due iji the i:panner required by tlie Act. To the document on, page 
42 the same observations apply that it neither purports to b.o nor 
is it in form or in substance a certificate of tho character required 
by the Act in order to constitute a judgment in execution o f whicli 
^ statutory sale could take place,

Their Lordships, therefore, cannot admit these documents 
<?ertificates in compliance with tho provisions o f the Act. Mr. 
Arathoon also referred to a document at page 1 of the Appendi:? 
i o  the Record, aud that is a document o f this kind, It is addressee?
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to Hui’dyal Siugli, proprietor of niehiil Bluulwar, and it says : 
“  you are hereby informed that under t,ho provisions o f au Act 
of 1880 passed by the Lieutoaant-Govcruor o f Bengal in Council, 
ti certificate has been drawn up by mo for Es. 197-4, -vvhich you 
have to pay as road and public \torlcs oosses, and that tlio said 
certificate has been filed in this Court.”  Then It calls upon him 
to show cause why he should not comply with the eortifioate^ 
I f  there had been such a certificatej that notice would liaTO been 
in compliance with the Act, but notice that a oortificate has 
been made is not equivalent to a certificate having been made ; 
and if  there was, as their Lordships have already expressed 
their opinion, no certificate, then notice to the proprietor that 
aoertifidate had been made and filed, which was erroneous, .would 
not, o f coursej be a oomplianeo with tlie Act.

It is further to be observed that by section 10 a true copy 
of the certificate is to be transmitted by post, and only binds the 
immoveable property o f the debtor after the notice has bnen 
served* I f  there was no certificate, o f course ihero could be no 
notice of the certificate, and therefore there could be nofcliing to 
bind the immoveable property o f the debtor, and enable the 
Collector to sell.

Their Lordships do not think it necessary to go into the othor 
grounds which are mentioned and very fully discussed in tiie 
judgment of the High Court in this case for holding tho sale to 
be invalid ; but they entirely coucur in the observations regarding 
the necessity for caution iu sales of this description by public 
officers, with which the Judges of tho High Court conclude their 
judgment.

Theii* Lordships will therefore humbly advise Her Majesty 
that tho appeal in the present case be dismissed. The appeUuut 
will pay to the respondents, who have appeared, tbeir costs of the 
appeal.

Jpjieal dkmisscth 
Solicitors for the appellant: Messrs. T. L, Wil.soii Oo, 
Solicitor for the respondents t Mr. J. F. Watkins.
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