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the course of the suit the factorjr may be ordered to be sold with a 
vi^w to the distribution of the assets of the partnership. We are 
clearly of opinion that a suit for dissolution of partnership -with 
the usual ancillary relief is not, a suit‘ for the “  determination of 
any other right to or interest in immovable property ” within 
the meaning of clause (d ). We allow the application, set aside 
the orders of both the courts below and send back the case to 
the court of first; instance through the lower appellate courts with 
directions to re-admit the plaint upon its original number in the 
file and to proceed to hear and determine the suit as speedil;^ 
as possible. The recard may be returned by this Court at an 
■early date. The respondent will have to pay the costs incurred 
in the court of first instance by reason of the order of that 
court, the appeal to the lower appellate court and the applica
tion in revision here.

A;ppl%G(ition allo'Uoed.
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Before Sir Henry Biolm'ds, Knight, Ohief Justioe, and Justice Sir JPmmadd 
Char all Bam rji.

JAI K A LI (ApmcAKT) V. BALDEO SIH GH akd othebs (Opjpgbiie
PAHTIEB.)*

Suit for specific‘performance of an agreemetit to sell in favour of a memler of 
joint Eindu family •personally Death of plaintiff— A]o;plication by widow 
to be substituted for  her deceased husband— Legal representative^
A deceased Hindu’s wife (in the absence of male heirs) represents him in  

a suit for specific preformano6 of a personal contract, made with him, not* 
withstanding the fact that the deceased was a member of a joint Hindu family.

T h e  facts of this case were as follows
A suit was brought by one Audhesh Chandar to enforce by 

specific preformance an alleged contract to sell certain immov» 
able property. Whilst the suit was pending the sole plaintiff 
died. Hia widow, Musammat Jai Kali, then applied to be brought 
on to the record in hia place. Her application was opposed by 
some one or more of the defendants, who alleged that her deceased 
husband was a member of a joint Hindu family and that 
therefore his wife had no right to continue the suit. This conten
tion met with the approval of the court below, which rejected 
the application of Musammat Jai Kali to be brought on to 
the record in the place of her deceased husband.
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Against this order Mueammat Jai Kali applied in revision to 
the High Courfc.

Pandit Kailas Nath Katju^ for the applicant.
Baldeo Dr. Surendra Nath Sen and Munshi Gokul Prasad  (for 

whom Munshi Jang Bahadur Lai), for the opposite parties.
B ig h a r d s , C. J., and B a n e b ji , J. :— This application arises 

under the following circumstances. A  suit was brought by one 
Audhesh Chandar to enforce by specific performance an alleged 
contract to sell certain immovable property, Whilst the suit, 
was pending the sole plaintiff died. His widow then applied to 
l)e brought on to the record m his place. Her application was 
opposed by some'one or more of the defendants, who alleged that 
ter deceased husband was a member of a joint Hindu family and 
that therefore his wife had no right to continue the suit. This 
coritention mat with the approval of the court below, which 
lejected the application of Musammat Jai Kali to be brought on 
to the record in the place of her deceased husband, and (we 
are informed) on a subsequent date declared that the suit had 
abated. Vv e think the order rejecting the application of Musam
mat Jai Kali was incorrect. Ifc would of course follow that any 
subsequent order declaring that the suit had abated was also 
incorrect. The suit by Audhesh Chandar was a suit upon 
an alleged contract to sell to him certj^n immovable property. 
This was a coiilract personal to himself, and, even if he happened 
to be a member of a joint Hindu family, his wife is the person 
who would represent him in the suit to enforce the alleged 
contract. The argument put forward by the other side is that 
a question arose as to who was the “ legal representative ”  of the 
deceased plaintiff, and that according to the provisions of order 
XXII, rule 5, this question is to be determined by the court in 
which the suit is pending. In our opinion on the admitted facts 
of the present case no question arose as to whether any person 
other than his widow represented the deceased plaintiff. It is 
quite clear that the surviving members of a joint Hindu family 
could nob in a case like the present represent the deceased 
plaintiff. It is no doubt true that where  ̂ one member of a-joint 
Hindu family dies all his rights cease ‘and the property from 
thenceforward is held by the surviving members; but this

516 THE INDIAN LAW EEPOETS, [ ? 0 L ,  X L I.



"^OL. X L l ] ALLAHABAD SERIES. B17

proposition of law is in no way inconsistent with the other propo
sition wjiich we have laid down, namely, that a deceased Hindu’s 
wife (in the absence of male heirs) represents him in a suit for 
speciSc performance of a personal contract mada with him. The 
court, therefore, refused to exercise a jurisdiction which it had, 
namely, to bring the applicant on to the record. We allow the 
application, set aside both orders of the court below, and direct 
that court to bring the name of the applicant on to the record in 
the place of her deceased husband and then to proceed to hear 
and determine the suit according to law. The applicant will have 
his costs in this Court. Other costs will follow the result.

A pplication  allowed.

APPELLATE CIVIL.

Before Si-r Henry Eiclm^'ds, Knight, Chief Jtisiice, and Justics Sir 
Framada Oharan Bantrji,

K RISH N A PALSING-H and oehbes (DB0BEB-H0i,bEB3) v.
DSSRAJ R IN JIT SINGH AUD O inE SSjjD D G M E ilX -D B B T O E S)* 

Execution of dec res— Mesne profits— Dscree fixing the mesne ^profits at a 
specified sum— Judgmeiit-debtor not entitled to deductions oil acoount 
of payvients made by him.

Whora a decree for mesae profits itseU iiamQS a daSaita sum at wMok 
such profits hava baen. assess3d, it is not open fco the judgmanc-debior in 
answer to an application for execution to cl.iim to set off any payments, such 
as taxes or groiincl-rent, made by him, as payments whiob. should have been 
made by the decree-bolder ; but the decree must <ba_ executed as it staads. 
Kachar Ala Chela v. 8ha Oghadhliai Thakarshi (1) distinguished.

T h i s  was an application in execution of a decree of the Privy 
Council, arising out of the appeal in the case of Bilas K u n w ar  
V. Desraj R anjit Singh (I, L. R., 37 All., 527). Originally 
the plaintiff had sued the defendant for the possession of 
a house situated in Allahabad by ejectment of the defendant. 
The Subordinate Judge in decreeing the plaintiff’s suit fixed 
the mesne profits at Rs. 65 per mensem. In appeal by the 

‘ defendant the High Court reversed the decree of the

*First Appeal No. 208 of 1918, from a decree of Shekhar Nath Banerji, 
Judge of the Court of Small Oausea, exercising the powers of a Subordinate 
Judge of Allahabad, dated the 18th of M a r# , 1918.

(1) (1892) I. L. R., 17 Bom., 85.
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