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Ghhatrapat Singh Duga>r v. Kharag Singh Laohm iram  (1), 
and also TriloJd Nhth v, B adri Das (2). We think that the 
order dismissing the application of Panda Jagan Nath was wrong, 
We allow the appeal, set aside the order of the court below 
and adjudicate Panda Jagan Nath an insolvent. The case will 
now be sent back to the court below to proceed with the insol?- 
vency matter in due course of law. The appellanb will have his 
costs in this Oourfc,

Appeal allowed.

Before Sir Menry Biohards, KnigJit, Chief Justice, and Justioe Sir Pramada 
Charan Banerji,

SHIAM NARATN TIKICOO a k d  o t h e r s  ( P c a i n t i p f s )  v. THB BOM BAY  
BABODA AND CENTRAL INDIA E A lL W A Y  (DBPENDiHT) *

Bailioay Com^^any—Death of passenger alleged to have been caused by neligence-^- 
Suit for damages by representative of deoeased— Nature of liability of 
Gom-^afiy— Venm—Act No. X I I I  of 1855 ("Indian Fatal Accidents Aot.J 
An action against a Railway Company for damages on account of the death 

of a passenger alleged to have been caused by the negligenoe of the Company’s 
servants is not an action e® contractu, but is an action based on toct and on the 
provisions of the Indian Fatal Accidents Acb, 1855. 8uoh an action, therefore, 
cannot be bi’ought at the place where the deceased person’s ticket was taken.

There is no general obligation npon a Railway Company to carry passen­
gers who have taken tickets “ safely.” Austin v. The Great Western Bailway 
Company (3) and The East Indian Bailway Company v. Kalidas MuTterji, (4) 
referred to.

T h is  was an appeal against an order of the Subordinate 
Judge of Agra returning a plaint for presentation to the proper 
courb. The suit was a suit brought against the Bombay, Baroda 
and Central India Railway Company in the following circuius 
tances. There were four plaint iffSj one adult and throe minors. 
The allegation is that the first plaintiff, his wife and three 
children (the other three minor plaintiffs) were travelling from 
Agra to Kuchaman Eoad and purchased tickets ab Agra. The 
party changed their carriage at Bandikui Station and got into 
another train. It is alleged that in the course of this part of 
the journey the carriage door opened through the neglect

*  First Appeal No, 68 of 1918, from an order of Kauleshar Nath Rai, 
Subordinate Judge of Agra, dated tha 25th of April, 1918,

(1) (1916)I . Ii. R .,44 Oalo., 635. (3) (1867) L. E., 2 Q. B., m .

(8) (19^4) I. D, H , 38 AI)„ 253, (4) (1901) I. L. B ., 28 Oalo.. 4Q1.
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of the defendant Railway Company, either in not locking the 
door or not seeing that it was properly fastened. The plaintiff’s 
wife fell out and subsequently died. One of his minor girls 
Earn Dulari, plaintiff no. 3, also fell out and was injured. 
Rupees 26,000 were claimed by the family as damages for the 
death of the wife of plaintiff no. 1 and Es. 5,000 claimed by Kam 
Dulari and Sham Dulari for injuries caused to them. Various 
pleas were raised by the defendant Company. They contended 
that the causes of action in respect of the death of the wife and 
the injuries to the daughters could not be joined. They also 
pleaded that the Agra court had no jurisdiction as the cause of 
action did not arise in that district. There were of course also 
pleas denying neglect and liability. The court bel.ow held that 
it had no jurisdiction to entertain the, suit and directed the 
plaiat to be returned for presentation in the proper court.

The plaintiffs appealed to the High Court.
The Hon’ble Dr. Tej Bahadur ^apru, for the appellants.
Mr. G. W. B illon, for the respondent,
E ichards, C, J., and Banerji, J. This appeal arises out of 

a suit brought against the Bombay, Baroda and Central India 
Eailway, There were four .plaintiffs, one adult and three minors  ̂
The allegation is that the first plaintiff, his wife and three 
childi’en, (the three minor plaintiffs) were travelling from 
Agra to Kuchaman Eoad and purchased tickets at Agra. The 
party changed their carriage at Bandikui Station and gofc into 
another train. It is alleged that in the course of this part of the 
journey the carriage door opened out through the neglect of the 
defendant Eailway Companyeither in not locking the door or 

in not seeing that it. was properly fastened. The plaintiff’s wife 
fell out and subsequently died. One of his minor .girls Eam 
Dulari, plaintiff' no. a, also fell out and was injured. Rupees 
25,000 were claimed by. the family as damages'for the death of 
th^ wife of plaintiff no. 1 and Es. 5,000 claimed by Earn Dulari 
and Sham Dulari for injuries caused to them. Various pleas were 
raided by the deftndant Company, They contended that the 
causes of action in respect of the death, of the wife and the 
injuries to the daughters could not be joined. They also pleaded 
that the Agra court bad no jurisdiction as the cause of action
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did not arise in that district. Tiiere were of course also^pleas 
denying neglect and liability, The court below held that it had 
no jurisdiction to entertain the suit and directed the plaint to be 
returned for presentation in the proper court. The plaintiffs

Shiam 
Nabain 
T iekoo

Ths) BOMBA.X have appealed.
quite clear that 'priifik faoie.. a company should he sued

Ihdia
B4IDWAY. at its principal place of business, which in this case is at Bombay, 

If, however, the plaintifib could show that the cause of action 
wholly or in part arose at Agra, then the suit could be instituted 
at that place. The contention on behalf of the plaintiffs is that 
the buying of a ticket by each rhember of the family was a 
contract between the individual and the Railway Company to 
carry that individual “ safely ” from Agra to the place of 
destination as set forth in the ticket and that the suit accordingly 
being based upon contract, the cause of action either wholly or 
in part arose at Agra, On the other hand, the defendant company 
contended that the alleged neglect alout the carriage-door was 
t̂he “'cause of action’ ’ and this occurrtd, if at all, outside the 

jurisdiction of the Agra court. In support of the contention of 
the pJaintifts certain English cases have been cited  ̂ and amongst 
them the cases of A u stin  v. Ih e  Great Western R ailw ay  
Company (1) and Foulkes v. The Metropolitan District M ailway 
■Company (2). In the earlier of these two cases a mother sued 
for damages on the allegation that she, accompanied by her infant 
child, who was under three years of age, was travelling on the 
defendant company’s railway when the accident happened whereby 
the child was injured. The jury found in favour of the plaintiff, 
A question had arisen as to whether or not the child waa more 

. than three years old. If it was under three years the mother 
was entitled to take it without the payment of any fare. For 

r the purposes of argument it was assumed that the child was 
under three years of age, and on that assumption it was held that 
the verdict of the jury awarding damages could not be disturbed. 
Three of the Judges state that the right was founded on the 
contract which arose .when the lady purchased her ticjkefc and that

■ the contract was to carry “ safely,’' B l a o b u r n ,  J., put the 
obligation on a different ground, namely the duty which the 

(1) (1867) 2 Q. B„ (143, (2) (1879) 4 0. p. D., 267.



company owed quite irrespective of the contract. In the case of , 2919

the East In d ian  R ailw ay Com pany v. K alidas M ukerji, (1), 
the very ease which we have just mentioned was referred to. In 
the case before their Lordships of the Privy Council the plaintiflTs «. 
son had taken a ticket at Howrah. In the course of the journey 
another passenger entered the carriage having with him a lob of Oebtbai:. 
fire-works. The fire-works exploded and the plaintiff’s son was 
injured and subsequently died of the injuries. Whereupon the 
plaintiff instituted the suit. The Indian courts held that the 
defendant company was liable because there was a duty indepen­
dently of any implied contract to carry the passenger “ safely.”
It 'was argued before their Lordships of the Privy Council that 
the extent of the obligation of the Bailway Company is to carry 
“ safely.” In short it was said that they are common carriers of 
passengers. Their Lordships held that this was not the law.
Their Lordships refer to the ease of A u stin  v. The Great Western  
R ailw ay Com pany (2 ;:  and say at page 410 of the report:— “ In 
the one case ifc was a child under three years of age, between 
whom and the railway company, of course, there was no contract, 
and the other is a case of the same character. It is important 
perhaps to observe, what runs through the judgments, and to 
observe that Mr. A squith , naturally enough, used the same 
phrase yesterday in his argument as enforcing the necessity of the 
Railway Company discharging themselves by any conceivable 
evidence, by saying that their contract was to carry safely.
Their Lordships think it is desirable that the error should be 
plainly stated, b ecau se ib may mislead others hereafter. It i^ 
enough to say that, in their Lordships’ judgment, there is no sucb 
obligation on the part of the Railway Company.” It must be 
admitted at once that the facts in the present case and the facts 
of the case to -which we have just now referred are by no means 
identical. • In the case before us the allegation is an allegation 
of neglect connected with the keeping of the door shut. In the 
case before their Lordships of the Privy Council the allegation 
was neglect in allowing a passenger to bring fire-works into the 
compartment. We think, however, that the case has a very 
distinct bearing upon the question as to whether the liability of 

(1) (1901) I. P. R ., 28 401. (3) (1867) Ij. R., 2;Q. B., 442^
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the company in the present case is or is not founded upon 
contract. Even, however, if we assume that a person who 
purchases a ticket can sue the company “ ex contractu^’ for 
injuries suffered during the course of the jourDey, it is important 
to point out that the foundation of the main claim put forward 
in this suit, that is, the claim for damages consequent upon the 
death of the wife of the plaintiff No, 1, is the Fatal Accidents 
Act of 1855. The preamble of that Act is as follows:— “ Whereas 
no action or suit is now maintainable in any court against a 
person who by his wrongful act, neglect or default may have 
caused the death of another person and it is oftentimes right and 
expedient that the wrong doer in such case should be answerable 
in damages for the injury so caused by him.” The contract to 
carry the deceased lady was a contract to carry herself. There 
was no privity between the plaintiffs and the company and no 
contract entered into by the company with the plaiDtiffs to carry 
this lady, and a suit, so far as relates to her death, is a suit based 
upon tort and on the provisions of the Fatal Accidents Act of 
1855, and cannot, we think, be said to be based on contract* After 
full consideration we have come to the conclusion that' the 
decision of the court below was correct. accordingly dismiss 
the appeal with costs, The plaint will of course be returned for 
presentation to the proper court as directed by the court below*

Appeal dismissed^

Before Mr, Justice Muhammad Eafiq  ̂and Mr, Justice Lindsay, 
BALBH AD D AR  PEASAD  ajsid oth ebs {D efendants) w. PE A G  DAT a n *  
akothbb (Plaintie’E’B) akd .B A N I K U N W A R  Am  oimma 

Mindnlaw—Hindu widow— Transfer hy assignee from widow~Bight of suit 
of reve^sioner— Aot No. I  of 1877 {Specific Relief Aot), section 43 
-^LimHalion— Act No. IX  oj 190Q (Indian Limitation AotJ, schedule I, 
articles 120 and 125» ’

An alienation made by the transferee from a Hindu female in possession 
with a limitefl estate, or by a stranger in possession hoiding under her, may 
fninish the nearest reversioner v?ith a cause of aotioii for a declaratory suit 
egnaliy with an alienation made by the Hindu female herself.

To such a suit the limitation applicaole ia not that prescribed by attiele 
125, but that prescribed b^ article 120 of the first sohednle to the Indian 
Limitation A-ct, 19o8.

*First Appeal No, 343 of 1916 from a decroo of Muhammad All, Additional
Subordinate Judge of Cawnpore, dated the gist of August^ 1916,


