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1919 idle to call the attention of the Magisbrate to this grave irregu
larity when this Court has on several previous occasions called 
attention to it without any effect. I can only ^again point, out 
that for a police officer or a Magistrate to detain an accused 
person when orders have been passed by the Sessions Judge for 
his-immediate release, is a most grave* irregularity and might 
expose a Magistrate and police officer to very serious results, 
The proceedings taken after the orders of the relea?5e of the 
accused are entirely without jurisdiction. I  allow the applica
tion and set them aside,

I again draw the attention of the District Magistrate of Far- 
rukhabad to the direction that Maiku is to be released forthwith 
■without any bond or recognizance or limitation of any kind until 
-such can be taken under any warrant of law.

A'p'plication allowed.

APPELi*^TE Civ il .

Before Sir Eekry Richards, Knight, Chief Justice, and Justice Sir Framada 
Charan Banerji.

3319 JAGAN NATH (Appellant) «. GANGA DAT DUBE (Bbspondbist.)*
March, S. ] ô_ m  of 1P07 (Provincial Insolvency Act), stations 5, 6, 15, 16 and 43—

 ̂ In&ol'venoy— Feiitionhy debtor—Debtor’ s right to order of adjudication—
Dismissal of petition on ground of alleged misappropriation of po^efi^  
belonging to a creditor. ;;
It is no ground for the rejaotiou of a petition to be declared insolvent 

filed by the debtor .that the petitioner may perhaps have been guilty of 
" criminal misappropriatipn in respect of property belonging to one of his 

creditors. ■ Chhatrapat Singh Dugar ! v. Kharag Singh Laohmiram (1) and 
TriloM Nath v. Badri Das (2) referred to,

. One Jagan Nath, having been arrested in execution of a decree 
.obtained against him by Ganga Dat Dube, applied to be declared 
-an insolvent. In a civil suit brought against him by Ganga,Dat 
4t had been alleged that Jagan Nath had misappropriated certain 
diamonds which had been delivered to him for sale upon com-
• mission. That suit was dismissed by the first court; but on 
appeal a decree for Rs. 800 was passed against Jagan Nath. No

*  First Appeal No., 159 of 1918, from an order of W. F. Kirton, District
■ Judge of Benares, dated the 28th of June, 1918J

(1916) L. li., 4^ Oalo., 630. (?) (19U) I. U  B.,.36



second appeal was preferred against this decree, and the Judge 
of the Insolvency Court on the strength of the decree, whieh 
was apparently looked upon as evidence that Jagan Nath had v.
committed criminal misappropriation of the diamonds, the 
court rejected his application to be declared an insolvent.
Jagan Nath appealed to the High Court.

Pandit Radha K ant M alaviya, for the appellant,
Munshi Gokul Prasad, for the respondent.
Richabds, C. J., and B a n e R J I, J. :— This appeal arises out oi 

insolvency proceedings. Panda Jagan Nath, the appellant here, 
presented a petition to be declared an insolvent. He had been 
arrested in execution of a decree obtained by Ganga Dat 
Dube. It is quite clear that on the admitted facts Panda 
Jagan Nath was entitled to have an order declaring him an 
insolvent. It appears that a civil suit had been brought against 
Panda Jagan Nath by Ganga Dat Dube in which it was alleged 
by the latter that Panda Jagan Nath had misappropriated certain 
diamonds which had been delivered to him for sale on commission.
The first court liad dismissed the suit. On appeal, however, 
the decree of the courb of first instance was set aside and a, 
decree for Rs. 800 and odd was made against Panda Jagan Nath,
The learned District Judge in dismissing the petition of Jagan 
Nath to be declared an insolvent seems to have considejed that 
the decree against him at the instance of Ganga Dat Dube 
must be taken as an adjudication that the diamonds had 
been criminally misappropriated by Panda Jagan Nath, particu
larly having regard to the fact that Panda Jagan Nath did not 
file a second appeal. This we think was quite wrong. . Very 
little weight can be attached to the fact that no second appeal 
.was filed, because in all probability the appeal would at once 
have failed upon the ground that it was a finding of fact behind 
which the High Court catinot go in second appeal. In any event 
if there was any just reason for thinking that Panda Jagan Nath 
had committed an offence punishable under the Insolvency Act, 
the proper course for the court would have been to have pro
ceeded under section 43, after having first made a declaration of 
insolvency and after also having framed a charge in analogy 
tp fell© proyisians o f . the Code of .Crirpipal Procedure. pe§
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Ghhatrapat Singh Duga>r v. Kharag Singh Laohm iram  (1), 
and also TriloJd Nhth v, B adri Das (2). We think that the 
order dismissing the application of Panda Jagan Nath was wrong, 
We allow the appeal, set aside the order of the court below 
and adjudicate Panda Jagan Nath an insolvent. The case will 
now be sent back to the court below to proceed with the insol?- 
vency matter in due course of law. The appellanb will have his 
costs in this Oourfc,

Appeal allowed.

Before Sir Menry Biohards, KnigJit, Chief Justice, and Justioe Sir Pramada 
Charan Banerji,

SHIAM NARATN TIKICOO a k d  o t h e r s  ( P c a i n t i p f s )  v. THB BOM BAY  
BABODA AND CENTRAL INDIA E A lL W A Y  (DBPENDiHT) *

Bailioay Com^^any—Death of passenger alleged to have been caused by neligence-^- 
Suit for damages by representative of deoeased— Nature of liability of 
Gom-^afiy— Venm—Act No. X I I I  of 1855 ("Indian Fatal Accidents Aot.J 
An action against a Railway Company for damages on account of the death 

of a passenger alleged to have been caused by the negligenoe of the Company’s 
servants is not an action e® contractu, but is an action based on toct and on the 
provisions of the Indian Fatal Accidents Acb, 1855. 8uoh an action, therefore, 
cannot be bi’ought at the place where the deceased person’s ticket was taken.

There is no general obligation npon a Railway Company to carry passen
gers who have taken tickets “ safely.” Austin v. The Great Western Bailway 
Company (3) and The East Indian Bailway Company v. Kalidas MuTterji, (4) 
referred to.

T h is  was an appeal against an order of the Subordinate 
Judge of Agra returning a plaint for presentation to the proper 
courb. The suit was a suit brought against the Bombay, Baroda 
and Central India Railway Company in the following circuius 
tances. There were four plaint iffSj one adult and throe minors. 
The allegation is that the first plaintiff, his wife and three 
children (the other three minor plaintiffs) were travelling from 
Agra to Kuchaman Eoad and purchased tickets ab Agra. The 
party changed their carriage at Bandikui Station and got into 
another train. It is alleged that in the course of this part of 
the journey the carriage door opened through the neglect

*  First Appeal No, 68 of 1918, from an order of Kauleshar Nath Rai, 
Subordinate Judge of Agra, dated tha 25th of April, 1918,

(1) (1916)I . Ii. R .,44 Oalo., 635. (3) (1867) L. E., 2 Q. B., m .

(8) (19^4) I. D, H , 38 AI)„ 253, (4) (1901) I. L. B ., 28 Oalo.. 4Q1.


