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idle to call the attention of the Magistrate to this grave irregu-
larity when this Court has on several previous occasions called
attention to it without any effeet. I can only -again point. out
that for a police officer or a Magistrate to -detain an accused
person when orders have been passed by the Sessions Judge for
his immediate release, is a mosh grave.irregularity and might
expose a Magistrate and police officer to very serious results.
The proceedings taken after the orders of the release of the
‘accused are entirely without jurisdiction. I allow the applica-
‘tion-and set them aside.

I again draw the attention of the District Magistrate of Far-
rukbabad to the direction that Maiku is to be released forthwith
without any bond or recognizance or limitation of any kind until
-such can be taken under any warrant of law,

Application allowed.
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Before Sir Henry Richards, Enight, Clisf Justice, and Justice Sir Pramada
Charan Banerji,
JAGAN NATH (AppELLANT) . GANGA DAT DUBE (Rmspospmne.)*
Act No, IIT of 1907 ( Provincial Insolvency Aet), sections 5, 6, 15,16 and 43—
Insolvency— Potition by deblor—Debtor’s right io order of adjudication—

Dismissal of pstition on ground of alleged misappropriation of pmperty
belonging lo a creditor.

1t is no ground for the rejsction of a petltlon to be declared msolven{;

" filed by the debtor that the petitioner may perhaps have been gmlty of

" criminal rhisappropriation in respect of property belonging to one of his

credibors. - Chhatrapat Singh Dugar'v. Khaarag Singh Lachmiram (1) and
Triloké Nath v. Badri Das (2) referred to,

. ONE Jagan Nath, baving beenarrested in execution of a decree
.obtained against him by Ganga Dat Dube, applied to be declared
-an insolvent. In a civil suit brought against him by Ganga Dat
.it had been alleged that Jagan Nath had misappropriated certain
.diamonds which had besn ddxvered to him for sale upon com-
.mission. That suit was dismissed by the first eourt; but on
‘appeal a decree for Rs. 800 was passed against Jagan Nath, No

* First Appeal No. 1589 of 1918, from an order of W, ¥, Kirton, District
- Judge of Benares dated the 28th of June, 1918,

() 1916) I L. B, 44 Qalo,, 535 (32) (1014) I. L. R., 36 AIL,2250.
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second appeal was preferred against this decree, and the Judge

of the Insolvency Court on the strength of the decree, which
was apparently looked upon as evidence that Jagan Nath had
committed criminal misappropriation of the diamonds, the
court rejected his application to be declared an insolvent.
Jagan Nath appealed to the High Court,

Pandit Radha Kant Maloviya, for the appellant,

Munshi Gokul Prasad, for the respondent.

Ricuarpg, C. J., and Banmrsi, J. :—This appeal arises out of
insolveney proceedings. Panda Jagan Nath, the appellant here,
presented a petition to be declared an insolvent, He had been
arrested in execution of a decree obtained by Ganga Dat
Dube. It is quite clear that on the admitted facts Panda
Jagan Nath was entitled to have an order declaring him an
insolvent. It appears that a civil suit had been brought against
Panda Jagan Nath by Ganga Dat Dube in which it was alleged
by the latter that Panda Jagan Nath had misappropriated certain
diamonds which had been delivered to him for sale on commission.
The first court had dismissed the suit. On appeal, however,
the decree of the court of first instance was set aside and a
decree for Rs. 800 and odd was made against Panda Jagan Nath.
The learued District Judge in dismissing the petition of Jagan
Nath to be declared an insolvent seems to have considered that
the decree against him at the instance of Ganga Dat Dube
must be taken as an adjudication that the diamonds had
been criminally misappropriated by Panda Jagan Nath, particu-
larly having regard to the fact that Panda Jagan Nath did not
file a second appeal. This we thihk was quite wrong. Very
little weight can be attached to the fact that no second appeal
.was filed, because in all probability the appeal would at once
have failed upon the ground that it was a finding of fact behind
which the High Court cannot go in second appeal. In any event
if there was any just reason for thinking that Panda Jagan Nath
had committed an offence punishable under the Insolvency Act,

the proper couarse for the court would huve been to have pro-:

" ceeded under section 48, after having first made a declaration of
insolvency and after also having framed a charge in analogy
to the provisions of the Code of .Criminal Procedure. See
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Chhatrapat Singh Dugar v. Eharag Singh Lachmiram (1),
and also Triloki Nath v. Badri Das (2). We think that the
order dismissing the application of Panda Jagan Nath was wrong,
We allow the appeal, set aside the order of the court below
and adjudicate Panda Jagan Nath an insolvent. The case will
now be sent back to the court below to proceed with the insol-

~ vency matter in due course of law, The appellant will have his

costs in this Court,
Appeal allowed.

Bejors 8ir Honry Riohards, Rnight, Chief Justics, and Justics Sir Pramada
Charan Banerji.
BHIAM NARAIN TIKKOD axp orEERg (Pravrirrs) o, THE BOMBAY
DBARODA AND CENTRAL INDIA RAILWAY (DEruNDANT).¥
Ratlway Company~-Death of passenger dlleged to have been caused by neligence—

Suit for damages by represeniative of deccased—Nature of liability of

Company—Venus—Act No. XIII of 1855 (Indian Fatal Accidents dot.)

An action against a Railway Company for damages on account of the death
of & passenger alleged to have been caused by the negligence of the Jompany's
garvants is not an action ex comtractu, but is an action baged on tort and on the
provisions of the Indjan Fatal Accidents Act, 1855, Such an action, therefore,
eannot be brought at the place where the deceased person’s ticket was taken.

There is no general obligation upon a Railway Company to carry passens
gers who have taken tickets ¢ salely.” Austin v. The Great Western Ra/[lway
Company (3) and The Bast Indian Bailway Companyv. Kalidas Mulerji, (4)
referred to.

TaIS was an appeal against an order of the Subordinate
Judge of Agra returning a plaint for presentation to the proper
courh, 'The suit was a suit brought against the Bombay, Baroda
and Central India Railway Company in the following circums
tances, There were four plaintiffs, one adult and three minors.
The allegation is that the first plaintiff, his wife and three
children (the other three minor plaintiffs) were travelling from
Agra to Kuchaman Road and purchased tickets at Agra. The
party changed their carriage at Bandikul Station and got into
another train, It is alleged that in the course of this part of

the journey the carriage door opened through the neglect

* Pirgt Appeal No. 68 of 1918, from an order of Kauleshar Nath Rai,
Bubordinate Judga of Agra, dated the 25th of April, 1918, .
(1) (1916) 1, L. R, 44 Calo., 538, (8) (1867) L. R,, 2 Q. B,, 442,

2) (1934) T L. B, 38 AJ),, 250, (4) (1901) I L. B, 28 Calc., 4QL



