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payment at the contractual rate mentioned in the mortgage). As 
the mortgagee has had to a,ppeal here, we think that to this sum 
should be added the costs of the appeal necessarily incurred in 
the court below. The^e sums also should come out of the pro
ceeds of the sale of the mortgaged property. As stated above, the 
appellants will have their costs in this Court.

xiirpeal allowed.
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■ Befoni Jicshae Sir Oeorge Enox,
EM PERQK V .  M A i m *

Critninal Frooeclure Goie, sections 56 and S>'l-—Ac(iuitial of acaiued hij 
Sessions Judge— Ra-arrest by police.

Section 55 ot tlie Code of Orimiual Procedure caiiuot legally bs made use 
of for th.Q purpose of retainiag under arresfc a person whom ;i court, having 
aoq.uibted him of the ofienca with which he was charged, has ordered to be 
Bet at liberty. Empress v. Madar (1) referred to.

Oh e  Maiku was tried by the Sessions Judge of Farrukhabad 
on a charge of dacoity, and was acquitted, and it was directed 
that he should be at once released. Instead, however^ of his 
being released, he was at once re-arrested, ostensibly under the 
X >rovision s of section 55 of the Code of Criminal Procedure. Thu 
order ofaquibtal was dated the 24ibh of July, 1918, but he was 
not brought before a Magistrate until the 6fch of August, and then 
all that the Magistrate said was that he could not proceed with the 
case under section 110 becauae an application was pending before 
the District Magistrate. This application was in fact Maiku’s 
application against the order for his detention in the face of his 
acquittal. Failing to obtain any redress from the district autho
rities, Maiku applied in revision to the High Court.

Pandit Uma Shanlcar B ajpai, for the applicant.
The Assistant Governnoent Advocate (Mr. 12. ^laloom son), 

for the Crown.
K n o x , J. :— Maiku was on his irial before the Sessions Court 

of Farrukhabad on the 24th of July, 1918. He was being tried

*  Oriminal Revision No. 772 of 1918, from an orde r of H , Boniford, 
District; Magistrate'of Farrukhabid, dafced the I4th of Sepfeember, 1918,

(1) Wealily B S j , p 69.
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1919 for the offence of dacoity. He was acquifcted, and the order
Empebob ~ passed by the learned Sessions Judge ran as follows I acquit

«• Maikn of offences charged under section 395 of the Indian Penal
CcJde and direct that he be set as liberty. ” Instead of being

Knox^ J. released from custody, as this order directed, he was then and 
there re-arrested, and as a matter of fact was nob released from 
custody until the 17th of January, 1919. As we shall presently 
see, the order of re-arrest and subsequent proceedings were
entirely illegal and some one is responsible for this very serious 
act of detaining a person in illegal custody. I examined Syed 
Ali Abid, Deputy Superintendent of Police, who was stationed, 
at Fatehgarh in July, 1918, and he says that the usual procedure 
in cases of this kind is that the accused, who are acquitted, in 
order to be released, are sent back to jail ; the bar fittings are 
removed and the accused are released. The authority under 
which the accused Maiku was re-arrested was an order issued by 
the Superintendent of Police as far back as the 30th of May, 1917. 
It runs as follows In future arrest all men acquitted in 
daeoity cases By Sessions under section 55. ”  Section 55 of the 
Code of Criminal Procedure says that any officer in charge of a 
police station may arrest or cause to be arrested any person who 
was by repute an habitual robber, house-breaker, or thief, or 
an habitual receiver of stolen property knowing it to be stolen 
or who by repute habitually commifes extortion or in order to 
the committing of extortion habitually puts or attempts to put 
persons in fear of injury, This order was an order issued with* 
out any authority and with a contempt for the personal liberty 
of the subject which is somewhat startling. It has been condemn* 
ed and the illegality of it pointed out by more than one ruling 
of this Court. A Full Bench ruling of this Court, see Empresa 
V . Madar (1), characterizes it as follows : — “  It is intolerable 
that the police should pursue the investigation of crime, by 
defying all the provisions of the law for the protection of the 
liberty of the subject, under the colourable pretension that no 
actual arrest has been made, when, to ail intents and purposes 
a person has been in their custody ” and again the Full Bench 
pointed out that the procedure is illegal and is a gross and 

(1) Weekly i^oles, 1885, p. 69,
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unwarrantaMe breach of the powers entrustscl to police officers, ĝjg
But the police appear to have goae on further in deliberately '̂ EM&aada"
breaking the law. When a person is arrested under section 55, v, 
section 57 requires that where the true name and residence of 
the persons re-arrested has been ascertained, he shall be released Knox, J,
on his executing a, bond, with or without sureties to appear
before a Magistrate, if so required. It is idle for the police to 
say that they did not know the true name and ' residence of 
Maiku; they should have taken him at once before a Magistrate 
within 24 hours exclusive of the time necessary for the journey 
from the place of arrest to the Magistrate’s Oourt. Some 
attempt was made before me to say that this was done, but the 
evidence of Ram Narain Agarwala, the Magistrate before whom 
Maiku was eventually taken, is to the effect that Maiku was 
not placed before him on. the 24th of July, 1918, but on 5th of 
August, 1918. Hi3 evidence w IS taken before the Deputy Com* 
misMoner of Sitapur. The very f ^ t  that Maiku was detained in 
this way for 12 days leads to the inference that the police had 
not at the time of arrest the evidence necessary, if indeed they 
had any evidence at all, whereby it could be shown that Maiku 
had the reputation of being an - habitual offender. In this con
nection there is a document on the record which is very sugges
tive. When he was produced in the police office just after his 
re-arrest, the report Says this man has never been convicted 
bsfore'* (sazayafta sabiq nahin hai). I am surprised that the 
Magistrate viewed the detention of this man with such apparent 
indifference. Here was a man for whose release orders had 
been issued and who is pub up before this Magistrate after what 
one must term an illegal detention for twelve days. Instead'of 
proceeding to look into the matter, he puts it aside on the ground 
that the trial under section 110 could not proceed, as an applica* 
tion was pending before the Disfcî ict Magistrate. That applica
tion was an application by this wretched prisoner calling atten
tion to the fact that orders for his immediate release were 
passed and still here he was detained in custody. It augurs ill 
for the personal liberties of an accused if a Magistrate whose 
duty it is to protect him' shows stich indifference to his being 
detained as though he were a criminal subject, It seems aln|ost
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1919 idle to call the attention of the Magisbrate to this grave irregu
larity when this Court has on several previous occasions called 
attention to it without any effect. I can only ^again point, out 
that for a police officer or a Magistrate to detain an accused 
person when orders have been passed by the Sessions Judge for 
his-immediate release, is a most grave* irregularity and might 
expose a Magistrate and police officer to very serious results, 
The proceedings taken after the orders of the relea?5e of the 
accused are entirely without jurisdiction. I  allow the applica
tion and set them aside,

I again draw the attention of the District Magistrate of Far- 
rukhabad to the direction that Maiku is to be released forthwith 
■without any bond or recognizance or limitation of any kind until 
-such can be taken under any warrant of law.

A'p'plication allowed.

APPELi*^TE Civ il .

Before Sir Eekry Richards, Knight, Chief Justice, and Justice Sir Framada 
Charan Banerji.

3319 JAGAN NATH (Appellant) «. GANGA DAT DUBE (Bbspondbist.)*
March, S. ] ô_ m  of 1P07 (Provincial Insolvency Act), stations 5, 6, 15, 16 and 43—

 ̂ In&ol'venoy— Feiitionhy debtor—Debtor’ s right to order of adjudication—
Dismissal of petition on ground of alleged misappropriation of po^efi^  
belonging to a creditor. ;;
It is no ground for the rejaotiou of a petition to be declared insolvent 

filed by the debtor .that the petitioner may perhaps have been guilty of 
" criminal misappropriatipn in respect of property belonging to one of his 

creditors. ■ Chhatrapat Singh Dugar ! v. Kharag Singh Laohmiram (1) and 
TriloM Nath v. Badri Das (2) referred to,

. One Jagan Nath, having been arrested in execution of a decree 
.obtained against him by Ganga Dat Dube, applied to be declared 
-an insolvent. In a civil suit brought against him by Ganga,Dat 
4t had been alleged that Jagan Nath had misappropriated certain 
diamonds which had been delivered to him for sale upon com-
• mission. That suit was dismissed by the first court; but on 
appeal a decree for Rs. 800 was passed against Jagan Nath. No

*  First Appeal No., 159 of 1918, from an order of W. F. Kirton, District
■ Judge of Benares, dated the 28th of June, 1918J

(1916) L. li., 4^ Oalo., 630. (?) (19U) I. U  B.,.36


