
of the fact that the mortgage security has been exhaufstcd, I jgjg 
concur in the proposed order.
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By t h e  C o u r t  -.— The appeal is allowed, the decree of the v.

Court below is set asida and the objection of the judgm ent- S h ^ n k a e

debtor dismis.sed v.’ith costs. M isb a .
Appeal allowed.

Before Mr. Justice Figgott and J f v .  Justice Walsh.
BABU  RAM  (JuDGMnNT-DKBTOE) V. P IA R I L A L  aijd o th e r s  2910

( D e c b t s e - H o l d e e s ) .*  Fe.bruary, 2 4 .

Act No. I X  of 1908 (Indian Limitation Aot), schedule I, article 182(5)—  ~~~
JSxecuiion of decree—Limitation ^Step in aid of execution—Application by 
decree-holder tohe jjut into possession of property purchased by hivi in 
execution of his decree. .
Held th at an application by a deoreG-Iioldei’ to bo put in possession of 

property w h ich  he has purchased in  execution of hî ’ decrea is au tipplioation to 
take a step in  aid of execution o f tho decrec w ithin the meiining of article  I8a 
(5) o f  th e first schedule to the Indian  Lim itation Act, l908. Noli Lai  v.
Mahund Sinffh, (1) and Bhagwati v. Banwari Lai (2) referred to,

T h i s  was an appeal arising out of an application for the 
execution of a decree. The decree was passer! on the 3rd of 
December, 1912, a,nd the present application was presented on 
the 15th of Marchj 1917. But meanwhile there had been 
partial execution of the decree. The deoree-hoider had applied 
for sale of the hypothecated property covered by the decree, and 
it had been purchased hy him, with the leave of the court, on the 
20t'h of January, 1914). After this, on the 26th of June, 1914, 
the decree-holder had applied to the execufciDg court to pub him 
into possession of the property so purchased and he claimed that 
this application gave him a fresh period of limitation within the 
meaning of article 182 (5) of the first sc:iedule to the Indian 
Limitation Act; 1908. The execution court accepted this conten- 
t i o D ,  and ordered^execution to proceed. The judgment-debtor 
appealed to the High Court.

Munshi Qirdhari La i Agarwala, for the appellant.
Munshi XaAis/imi N arayan , for the respondent.
PiGGOTT, J.:— The question for determination in this appeal is 

one of limitation. The facts are not in dispute. The decree

*  First Appeal No. 168 • of 1918, from a decree of Gopal Das Mukorji,
S u b ord im te  Judge of Budaua, dated the 6th of June, i9 l7 ,

(H , (1897) I. L. R., 19 A l l ,  477. (2) (1908) I. L. R ., 31 A ll., 82.
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under execution was one of the 3rd of December, 1912, and the 
1919 application for execution out of which this appeal arises was 

p<(ptT T?,A>r~ presented on the 15th of March, 1917. It was, therefore, beyond 
limitation, unless the decree-holder could show that there had 
been in the interval, and within three years of this present 
application, another application made in accordance with law to 
the proper court to take some step in aid of the execution of the 
decree or order within the meaning of article 182, clause (5), of 
the first schedule to the Indian Limitation Act (Act No. IX  of 
1908). Now it is admitted that there had been in the interval a 
partial satisfaction of the decree by a sale of a portion of the 
property, At this sale the hypothecated properly was sold 
and the decree-holder had purchased it with the leave of the court 
on the 20th of January, 1914. On the 26th of June, 1914, the 
decree-holder, on the strength of this auction-purcbase, applied 
to the execution court under order X X I, rule 95, of the Code of 
Civil Procedure to give him possession of the property which he 
had purchased. According to a clear decision of a Bench of this 
Court in Moti Lai v. Makund Singh (1) this application does 
operate as a step in aid of execution of the decree and does save 
limitation for any subsequent application.

The contention for the judgment-debtor appellant is that the 
principles underlying the above decision were discussed by a Full 
Bench of this Court in Bha>gwati v. Banw ari Lai (2) and that 
the decision of the Full Bench in that case is inconsistent with 
the view taken in Moti Lai v. M akund Singh (1).

It id further pointed out that one of the Iqarned Judges 
who delivered the judgment of the majority of the J^ull Bench 
stated in express terms that he was unable to agree with the 
view taken by the learned Judges who decided Moti Lai v. 
Makund Singh (1). It seems to us that the questions for 
decision in the two rulings were altogether di^erent and that the 
opinion expressed by one of the learned Judges in the latter case 
cannot be treated as over-ruling the considered decision of a 
Bench of this Court on a question of limitation, which was cer
tainly not before the Full Bench when they pronounced the later 
decision.
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In our opinion, therefore, the learned Subordinate Judge has 9̂19 

rightly followed the considered decision of this Court on the
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particular question before him for determination. We dismiss v.
this appeal with costs.

W a l s h ,  J.— I agree.
A ppeal dismissed.

P u s i  L ae,.

Bejore Sir Henry Biohards, KnigM, Chief Justiee, and Mr. Jmiioe .

Muhammad Bajiq. February, 25,
JTJG-AL KISHORB a n d  a n o h b r  ( A p p e l l a n t s )  w. BANKIM  O H A N D R A --------------------

(EjJSPOIilDBKT).*

Jnsoluncy— VosUion of mattgage&of insolvent— Whether mortgagee entitled to 
receive interest at contractual rate up to date o f payment,

A mortgagee from a person adjudicated an insolvent under fcha Provincial 
Inaolvenoy Act, 1907, is entitled, ag a secured creditor to receive out of the 
proceeds of the sale of the morbgaged property his principal, interest and costs, 
and he is entitled to interest up to the date of payment.

T h i s  was an appeal from an order of the District Judge of 
Jhansi in the exercise of his insolvency jurisdiction. The facta of 
of the case are thus stated in the order under appeal :—

In this case the insolvents made a fraudulent transfer of a 
house to the mortgagees Jugal Kishore and Hazari Lai. The 
house was under mortgage to the latter, and the transfer took 
the form of a sale, by which the mortgage was alleged to be 
satisfied. The result of this fraud in the first place was that the 
debt of these creditors was not shown in the petition and they 
never became parties to the adjudication proceedings, this 
transfer having been made before the filing of the petition. After 
adjudication the fraudulent transfer was set aside by the court 
at the instance of the receiver, and the order of this court was 
upheld by the High Court, The mortgagees thus reverted to 
their position as secured creditors. They have not realized, 
relinquished or valued their security, and do not wish to oome on 
the scttedule. The receiver has sold the house and wishes to pay 
these men off. They claim inter est at the bond rate^own to the 
date of actual payment. The receiver offers interest on the 
terms of section 32 and to the date of bankruptcy. But section

® First Appeal No. I84i of 1918, from an order of H. J. Bell, District Jttdge 
of Jhansi, dated the 8 lst M»y,|1918.


