
B&foi'6 Mr. Justice Piggott and M f. Walsh. ■
BATI RiM. (DBOEiiE-HOLDEa) V. N IA D A E  a n o t h e e  (J u d g m e n t -d e b to e s ) ,*  February, 18.
Act j^o. I X  of 1903 (Indian Limitation Act), sectiofi7~~.Execution of decree—  ---------------------

Limitation--Death of deoree-holder, persons entitled to exeoute decree hmig 
the decree'Holder's tioo sons, one of age the other not-'Application for substi
tution and death of elder son.
A decree absolute for sale ou a mortgage v?aa obtained on the 19tb of 

December, 1906. The decree-holder applied for execution on the 23rd of Septem
ber, 1909, but during the pendency of these proceedings ha died, leaving two 
sons—J, of full age, and R, a minor. On the 29bh of September, I9l0# ah 
application for substitution was made by J and B, -T purporting to act as next 
friend to his brother and asking the court to appoint him as such. Before 
the date fixed for hearing, however, J died, and the application was dismissed 
on the date fised, no one appearing on behalf of the decree*holder. On the 
16th o£ July, 1917, R, who had attained majority earlier in the game year, 
applied for execution, praying that his application might be regarded as a 
continuation of the original application of 1909.

Held that this application was time-barred. It could not be regarded as a 
continuation of the application of 1909, and inasmuch as J could, as head of 
the joint family coasisting of himself andR , have given a valid discharge on 
behalf o f B  as well as himself, R could not claim the beneQt of section 7 of the 
Indian Limitation Act, 1908.

T h e  facts of this case were as follows :—
One MunsM Lai obtained, on the 19fch o f December, 1906, a 

deoree absolute for sale on a mortgage. He applied for execu- 
,tidn on the 23rd o f September, 1909. During the pendency o f 
the ex^ubion proceedings he died, on the 18th o f  July, 1910, 
leaving as Bis legal representatives his two sons, Joti Prasad and 
Bati Earn, the latter of whom was a minor. On the 29th of 
September, 19iO, they applied to be brought on the record in 
Munshi Lai’s p lace ; Joti Prasad purporting to act as next friend 
of Rati Kam and asking ' the court to appoint him as such.
Notices were thereupon issued to the judgment-debtors. Joti 
Prasad, however, died before the date fixed, and no one appearing 
on behalf of jbhe de'cree-holder on that date, the court ordered the 
ajij^licatioh for 6leeution to be struck oS as having become 
infructuous. Rati Kam, who attained majority in the beginning 
df the year 1917, made an application, on the 16th o f July, 1917j 
for execu tion  o f the deoree, praying that his application might be

*  Second Appeal £To, 836 of I9 i8 , to h .  a decree of Shama-ud-din Khan,
Subordinate JUdge of Meerut, dated the 10th of April, 1918, reversing a deoree 
0f Iiaolimi NaKaia, Muasif o f Mgsrut, dated the 3ad of I ’ebruary, 1918,
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1919 regarded as being in continuation of the original applications for 
execution of 1909. The judgment-debtors pleaded limitation. 
The court overruled this plea and relied on Sri Ram  v, Sei 

N u d a b , i2ctm (1). The lower appellate court held that as Joti Prasad was 
major and, apparently, manager of the joiub family oousisdug o f  
himself and his minor brotherj Rati Ram, he could have given, a 
discharge without the concurrence of Rati Ram ; and consequently 
time began to run agaiast them both from the 29th o f September, 
1910, and the present application was barred by limitation. 
Rati Ram appealled to the High Court.

Mr. M, L. Agarwala, for the appellant;—
The application for execution is not barred by limitation. 

The application made by Joti Prasad and Rati Ram to he 
substituted on the record for the original decree-bolder was one 
to take a Step in aid pf execution and gave rise to a fresh period 
of limitation in their favour. On the date of that application 
Rati Bam was a minor, and so they were entitled to the benefit o f 
section 6 of the Limitation Act, notwithstanding the fact that 
Joti Prasad, one of the decree-holders, was of age ; Jiwan Mam 
V. Earn Sarup Ram (2), Zamir Hasan v. Simdar (3), Govind* 
ram Tatia {^), Section 7 of the Limitation Act does not stand in 
my way, inasmuch as it does no:, control section 6; the two sections 
do not overlap, and are independent of each other. The provisions 
of section 7 have no application to this case. The words 
“ jointly entitled ” mean something more than *' interested in 
common,” and the case o f two or more sons succeeding a father 
who held a decree is not one connoted by the seotion» I t  is 
intended to provide for cases where the decree can only be 
executed by aZi the decree-holders jointly j for example, in a case 
like that oi Farmnd v. Abdullah (5), Joti Prasad acting as next 
friend of his minor brother, could not have given a discharge him
self, without obtaining the Iea,ve of the cou rt; Order X XX IT , rule 
6j of the Code of Civil Procedure. Section 7 does not apply under 
such circumstances; Jagarnath Singh v. Mahahir Daa (Q), 
The application by Joti Prasad did not purport to he made by

(1) ( i f07) I. L. R., 29 AIL, 279. (i) (1896) I, L. B ., 20 Eom,, S83.

(2) (19Q4) X, L. R., 27'All., 67. (S) (1883) I. L. R.* 6 AIL, 69.

(3) (1899) I  U  32 All;, m  (6) (19i2) 15 Indian Oasos, 664*
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him in the capacity of a manager of a joint Hinda family. There jg^g
is no definite finding o f  the lower appellate court that he was

VoL, X L ij ALLlHABiJD SSRISS, , 4 3 t
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in fact such manager. That coiirb presumed it from the cir- t>
cumstance that he was the elder brother. It would not neces- N i a o i b .

sarily follow that he was the de facto manager. I am strongly 
supported by the case of Oanga Dayal v. Mani Bam  (1). The 
case of A cchaihar Bingh v. Bam Sarup Sahu (2) proceeds on 
the assumption that the person receiving the money was in fact 
the manager of the jo in t family. It  does not advance the point 
any farther than the case of Qanga Bayed v. Mani Ram  (1), 
which said that it was a question o f fact for determination in 
each case as to whether the major member really acted as 
manager o f the family. The words “  without the concurrence of 

■ such person”  in section’7 of the Limitation Act must be given some 
meaning. Joti Prasad could not give a discharge without the con® 
currltice of his brother. Order X X I, rule 15, of the Oode of Civil 
Procedure provides that it is for the court; to give the necessary 
directions for protecting the interest o f the co-decree-holder, and 
it is the court which supplies the concurrence on behalf o f the 
minor decree^holder. Payment to one decree-holder out o f court 
would not ipso facto  discharge a decree. And payment through 
the court could only be obtained by Joti Prasad with the leave 
or sanction of the court. The “ ability to give a discharge,”  as 
contemplated by the section, is one which is independent o f any 
leave or sanction of the cou rt; as was held in the Bombay case 
cited already. The lower appellate court has relied on a Madras 
case, namely, the case o f Doraiswami Bastrial v. Venhatamma 
Iyer  (3). But the view taken there is the 1 ogieal result o f that 
consistently taken by the Madras High ,Court, namely, that 
section 6 of the Limitation Act applies only where all and not) 
some o f the persons jointly entitled are under a legal disability;
A h in sa  Bihi v. Abdul K ader Saheb (4), F en a sa m i  v. K rishna  
A y y a n  (5)i As has been shown above, the other High Courts 
have not taken that viewi Secondly, the application to bring on 
the record the legal representatives o f the deceased Munshi Lai 

(1) (1908) I. L .,B o  31 M l ,  m .  (3) (19111 12 Indian Oasse, SOS,

(3) (1918) I. L . R „ a5 Aii.* 380, (4) ( l9 0 l)  L L . R., 25 Mad.i 26. '

(5) (180B) 1  L. iSl.



1919 was not actually dismissed and should not have been dismissed.
Baxi Bam~ court should have proceeded, on the death of Joti Prasad, 
^ V. under order X X I I , rule 2, stayed the proceedioga and waited

for a furbher application to be made. The present application 
should be regarded as one in continuation o f ,that application, 
which has not been disposed of Ly a proper order. In  that view 
the present application is not barred by time. On the death of 
Joti Prasad, a fresh period accrued in favour of the minor, Rati 
Raffij to carry on the previous application,

Mr. Shamnath Mushran, for the respondents 
There is no basis for the contention that the present applica

tion is one to renew the former application. I t  is a fresh appli
cation, and cannot be deemed to be in continuation of the former 
one. That one was struck off, and rightly struck off, as it had 
become quite infructuous on Joti Prasad’s death. The court could 
Hot possibly have- done anything else or passed any other order. 
Order X X II, rule 2, had no application to the case, because on 
the death of'Jot-i Prasad there was no other decree-holder who was 
already on the record, or properly before the court. Unless there 
are any co-plaintiffs or co-decree-holders already on the record, 
the court cannot proceed under order X X II, rule 2. Kati Earn 
had neither been brought on the record nor had any next friend 
been appointed for him. The present application is not one 
asking the court to do what was asked for in the former applica
tion and what, to a large extent, has now become impossible of 
performance.

[He was not heard on the the point relating to sections 6 and
7 of the Limitation Act.]

Mr. M. L. Agarwald, in reply, cited further the case of Moti 
Bam  v, Eannu Prasad, (1),

PiGGOTT, J . T h i s  second appeal by a decree-holder in an 
execution case arises out of the following state of facts. One 
Munshi Lai held a decree absolute for sale on a mortgage 
passed on the 19feh of December^ 1906. He took out execu
tion of the same on the 23rd o f  September, 1909, but died 
while the execution proceedings were pending. On. the 29th 
of September, 1910, his sons Joti Prasad and Eati Ram, 

(1) (1904) I ,!,. R,* 26 All., 834.
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1919
applied to be brought on the record as his legal representa^ 
tives. The former was of full age and the latter a minor; 
the application was in the names of both, and Jofci Prasad 
also asked to be allowed to act as the next friend of his minor Ni4d1b.
brother. Notices were issued to the judgment-debtors to appear
on the lOfch of DeGember, 1910, and show cause why this applica- 
tion' should not be granted. In  the mean time Joti Prasad 
d ied ; and on the 24th of November, 1910, the pleader whom he 
had engaged informed the court of this fact and stated that he 
had no instructions to proceed further with the application. The 
court took note of this statement, but directed the matter to  
come up for orders on the 10th of December. 1910, the date fixed.
On that date no one appeared on behalf of the decree-holder, and 
the court ordered the application for execution originally made 
by Munshi Lai to be struck off the file of pending cases as an 
application which had proved infructuous.

ila ti Jlam, having in the mean time attained majority, pre< 
seated to the court on the 16th o f  July, 1917, the application 
out o f which this appeal arises. It is drawn up in the prescribed 
form for applioations for execution of decrees, and the relief 
sought is set forth in the following words :—

l a  contiauatioa of the application for executioa Nq, 889 of 1909, it is  
ptaysd fchab j t  mxy be perused and formal orders for eseoutioii passed *’

The lower appellate court has dismissed the application as 
time-barred, and we have to decide i f  this order is right.

I t  ,is contended for the appellant that the present application 
s-hould be treated as one asking the courb to take up again the 
application of the 29th o f July, 1910, as one in respect o f which 
no proper orders have yet been passed, and to dispose o f  the 
same according to law. I  should be glad to help the appellant 
if  I  could do so without contravening the law which all courts 
are bound to administer ; but I  cannot see my way to  dealing 
with the matter on this footing. The application presented by 
Joti Prasad asked the court to do something which it could no 
longer do when Joti Prasad was dead; pending some further 
application on behalf o f  the minor Rati Ram no fresh steps in 
execution could be taken. Mpreover, the order of the 10th of 
D ecem ber,;!910,]_by which Munshi Lai’s execution application o f
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1919
the 23rd of September, 1909, was dismissed as iafructuous, 
disposed of the whole matter for the time being. I f  Joti 
Prasad and Rati Ram had both baeu on the record as decree- 

NuDAa. holders at the time o f the former’s death, some case might have 
been made out for the appellant by iav »king the pro visions of 
order X X II , rule 2, of the Oode of O i?il Procedure; but as 
the case a::tually stood the court had to waib for a fresh applica
tion to bring Uati Ram alone on to tha re ;ord as le g il  represen
tative of the deceased decree-holder, Munshi Lai. The case can
not be brought under the provisions of order X X II , rule 3, 
because nothing in that rule applies to proceedings in execution 
of a decree: vide order X X II , rule 12.

The main question dealt with by the courts below i s ,whether 
Rati Ram’s application o f the 16th of July, 1917, is or is not 
barred by limitation under the provisions of article 182 o f the 
first schedule to the Indian Limitation Act, No. IX  of 1908, It  
was made more than three years after the application of the 29th 
of September, 1910, by which Joti Prasad asked, on behalf o f 
himself and of^his minor brother, that they might be permitted 
to continue th^^xecutiou proceedings as the legal representatives 
of their deceased father. On the other hand, ib was made within 
three years of Rati Ram’s attaining majority. The decision, there
fore, depends on whether time had begun to run as against both 
Joti Prasad and Rati Ram; and this again on the question whether 
Joti Prasad could have given valid discharge. Under section
8 of the former Limitation Act, No. XV  o f 1877, it was doubted 
whether the provisions of that section applied at all to joint 
decree-holders, and there was room for the view that the “ dis
charge ” of a judgment-debtor’s liablity was always given by 
the order of the court, and never by the mere act o f  any decree- 
holder. In face of some conflict of authority on' this point the 
Legislature made it clear that the provisions o f section 7 o f  the 
pressut Limitation Act, No. IX  of 1908, do apply to jo in t decree- 
holders, wherever one o f them can act in the, matter on his own 
authority without the concurrence of the other. In  the present 
case the lower appellate court was quite justified in presuming, 
on the state of faobs disclosed by this record, that Joti Prasad 
was the manager of a Hindu joint family consisting o f himself and
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his brother. It  does not appear that there were any other 
members o f thfe family ; so that Joti Prasad was in fact the sole 
adult iQalQ member. He could have sued as manager o f the 
joint family for thd recovery of the mortgage-debt, if  his fa'-her Nud&b.
had not already obtained a decree for the same ; a fortiori he 
could have tal^ea out execution o f the decree and could have 
given a valid discharge for the same.

I  do not think any purpose would be served by my discussing 
the various cases to which we were referred in the course of 
argument. A ll eases anterior in date to the passing of Act 
No. IX  of 1908 require to be re-oonsidered in the light of the 
words then inserted in section 7 o f  the said Act. The Madras 
case on which the lower appellate court has relied is directly 
in point and supports the decision arrived at, I do not think 
there is any case of this Court to  the contrary; the learned 
Munsif relied on a case the facts o f  which were materially 
different, in that the period of limitation for a fresh application 
for execution began to run against decree-holders all of-wbom 
were minora. This Court has never held, and I  think would be 
most reluctant to hold, that in all cases in which a fresh period 
of limitation opens as against a number of deoree-holders, mem
bers o f  one and the same family, one of whom happens to ba 
a minor, it is open to the remaining decree-holders to remain 
quiescent for a period which might well extend to eighteen or 
twenty years, and then to put forward the said minor, after he 
had attained majority, to execute the whole decree for their 
benefit as well as his own. I  do not see how we could 
hold the present application to be within time without, in 
effect, committing oarselves to some such proposition as the 
above. The ingenious argument addressed to us on behalf 
o f the appellant seemed to me to  be based, in the last resort, 
on the contention that the provisions of section 6 and sec
tion 7 o f the Indian Limitation Act (N o. IX  o f 1908) must 
be read so as to be mutually exclusive. I  do not think they 
are mutually exclusive ; the latter section supplements the 
former.

I  have carefully considered the question whether there was 
any,application in this matter o f  which it oould be said that the
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right to make the same accrued to  Rati Ram on the 10 th o f 
December, 1910, or on some other date on which he, the minor, 
was the only person eotifcled to make such application. I t  must 

N u dah . jioted that the execution court’s order o f the 10th of Decem
ber, 1910, was au ex pa>He order against the decree-holder. It 
struck me that Rati Earn might conceivably have presented 
an application to the execution court, asking for that ecc 
order to ba set aside on the ground that he could'show  good 
cause for the non-appearance o f any person on behalf o f the 
decree-holder on the date above mentioned. The point was not 
argued oufc beforeus, and Idonol; express any opinion as to whether 
such  au application might or might not have succeeded. I t  is 
sufficient to point out that the limitation period for sQch an 
application would be thirty days, and that in the present case 
the said thirty days would begin to run from the date on which 
Rati Ram attained majority. The precise date o f  his attaining 
majority is nob given in this record, but it is stated to have 
occurred in the early part of the year 1917, The present 
application made on the 16th of July, 1917, cannot have been 
within thirty days of Rati Ram’s attaining majority, I t  is 
impossible, therefore, for us to think o f treating this application 
as one to have the eco parte order of the 10th o f December, 1910, 
set aside. I would therefore dismiss this appeal with costs,

W alsh , J. ;— I agree. It is not really necessary in this 
appeal to consider all the authorities which have been discussed. 
No doubt trouble has arisen in the construction o f these two 
sections, sections 6 and 7, o f the Limitation Act by reason o f the 
use of the language in section 7, “  where a discharge can be 
given.'’ It  is no doubt true that when the matter is in the 
execution court it is literally true, speaking of it as a matter 
of procedure, to say that a discharge cannot be given, because 
payment; for example, has to be made in and through the court 
or certified by the court, so that the discharge becomes an order 
of the court itself. But I  take the very clear view, and I  think 
it removes all the difficulties in this case, that sections 6 and 7 
are dealing, not with procedure, but with the legal status o f 
individuals, and the expression “  where a discharge can be giyen ’  ̂
is merely intended in seotioA 7 to be a definition o f a |)er3oa whQ
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in the ordinary legal language is described as being “  able to 
give a discharge.”  That is a definiLion o f his legal capacity in 
relation to the other persons jointly interested, and not a v:
description o f his physical powers under the procedure o f the Nudab. 
execution court.

B y  th e  C o u r t .— The appeal is dismissed with costs.
Appeal diammed.
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Before Mr. Justice Piggott and Mr. Justice Walsh.
M UHAM M AD KABIM ak d  o th e e s  (Jodqm ehi-dbbtoks) y. F eb ru a ry, 18.

RXJKIA BEGAM, (DBOBEE-HonDBB)*. -----------------------
Givil Procedure Gode {IQQ&), section -^-Execution of decree ~Gomp romis&—

Allegation by ddcree-holder that a oompromiso relating to th& execution of a 
decree has been obtained by fraud— Question to be determhied by the cow l 
executing the decree.
A s  b e tw e e n  t h e  d e c t e e - l i o ld e v  a n d  t h e  ja d g m e u t -d e b t o r  t h e  q u G st io n  o£ 

u n  a l le g e d  f r a u d u le n t  a d ju a t m o n t  o f  t h e  d e c r e e  m u s t  b o  g o n e  i n t o  a n d  

d c c i d c d  b y  t h e  e x e c u t io n  c o u i t .  Adhar Singh v . SheoPrasad {1) f o l l o w e d .

T he facts of this case were as follows ;—
One Musammat Rukia Begam obtained a decree for Rs. 27,000, 

ill respect of her dower, against the other heirs o f her husdand. 
lu  the coarse o f execution proceedings a deed of compromise 
signed by the parties was put in, reciting among other things 
that she had received Rs. 14,000 out of the total amount o f the 
decree out o f  court, and making certain provisions for the 
satisfaction o f the balance o f Rs. 13,000. Some time later the 
judgment-debtors deposited some money in court and a certain 
sale deed .executed by them in favour o f Musammat Rukia 
Begam, and they made an application under order X X I, rule 2, 
o f the Code of Civil Procedure stating that the provisions o f the 
compromise had been carried out by means of the said payment 
and the execution of the said sale-deed, and asking the court for 
an order certifying that the decree was fully satisfied. Musam
mat Rukia Begam filed objecuons stating that the compromise 
had been obtained from her by fra u d ; that she had never been paid 
the Rs. 14,000, although she had, by means of misrepresentations, 
been persuaded to state that she had received i t ; and that she

SFirsst Appeal No. 343 of I9l7  from a decree of Mart MCohan Sanyal, 
Subordinate Judge of Meerut, dated the 13kh of August, 1917.

(1) (1898) I. L . R ., 2^ All., 209.
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