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there was some cousideration for the liond sued upon in the 
present suit, and the terms o f the bond were that if  a claim should 
be put forward and the discharge which Kanhaia Earn was 
purporting to give should prove not sufficient, then Kanhaia 
Ram would indemnify the plaintiff from any further money he 
had to pay. We have already held that under the circumstances 
of the present case the granting of a mortgage-decree against the 
plaintiff was equivalent to payment. W e may mention here that 
the appellant has produced before us a certified copy of the 
certificate recording payment o f  the amount of the mortgage- 
decree. W e allow the appeal, set aside the decrce of the learned 
Judge of this Court and restore the decree o f the lower appellate 
court. The appellant will have his costs of both hearings in this 
Court.

Appeal alloiued.

Before Mr- Justice PiggoU and Mr, Juistica Walsh.
KADMA PASIN (J d d g m e h t -d e b to b )  v . MUHAMAIAD ALI ( D b c b e e -h o ld e b )*  . 
Civil Procedure Oode (1908), ord^rXXXIV, ride l i  — ’Osujniotu^.nj :mortgag& 

comprisifig (1) a fixed rate holding and {‘‘Z) a right to receive offerings 
at a tem'ple— 8 ubsequsnt agreement between mortgagor and 7nortgagee Jar 
'payme7it by former of a fixed sum instead of the o0:ings-^D ecree for  
arrears— Execution of decree— '̂  Claim arising unde/ the mortgage,”
Tbo property comprised in a usufructuary mortgage consisted of (j.) a fixed 

r a te  bolding and (2) of fche right to receive corkiin ofierings afe a temple. 
Inasmuch, howevei’, a.s the moL'tgagac was a Muliammadan, a subsequent 
agreement was enlered into between the parties whereby the mortgagor bound 
herself to pay annaally a fi.xed sum of money in lieu of the oSeringd, and also, in 
case of dei'aulti, to pay interest thereon. Dafitulfc having been made, the 
movfcgagce sued on tiiis agreement und obtained a decree for money againsfc 
the mortgagor. In execution'of this decree ho attached the mortgaged property 
and sought to have it sold. Upon objoction by the moitgagor, judgment" 
debtor, held that tha mortgagee could not bring the mortgaged property to sale 
in oxecution of the decree, as the claim under the subsequent agreement was 
one arising under the original contract of mortgage within the meaning 
of order X X X IV , rule 14, of the Code of Civil ProceduYe, Earibans Bai v, 
Sri Wiivas Naik (1) distinguished,

® Sccond Appeal No, 493 of I9l8  from a dccrec of P. D. Simpson, District 
Judge of Ailahribad, dated the l4th of March, 1918, reversing a decree of H . Gr. 
Smith, Subordinate Judge of Mirzapur, dated the 30th of January, 1917,

(1) (1913)1. i j .R ., 35 All., 618.
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K a b m a  P abin  
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. 1919
T be facts of this case were as follows : —
One Musamraat Kadma executed, o q  the 2-2a d  of Juno, 1909, 

a usufructuai’y mortgrge for Rs, 8,000 in favour o f  Muhammad 
All. The property mortgaged consisted of a certain fixed rate 
holding and the right to receive the offerings made at a temple 
at Bindachal for 14 days out o f each year. Possession over the 
fixed rate holding was obtained by the mortgagee ; as regards the 
temple offerings, he, being a Muhammadan and therefore not 
personally in a position to make the collections, entered into an 
agreement with Musammat Kadma on the 10th o f August, 1909, 
by which she was to make the actual collections and to pay over 
to him a fixed sum of Rs. 700 per annum, The agreement 
also provided for interest at the rate of one per cent, per mensem 
on any arrears which might become due from her. Musammat 
Kadma having made default in payment of the sum agreed upon, 
Muhammad A li sued upon the agreement and obtained against her 
decree on the 27th of May, 1915, for Rs. 3,762-6-0 with costs and 
future interest. In execution, of this decree he attached the 
mortgaged property and sought to have it sold. The jurlgment- 
debtor objected that under order X X X IY , rule 14, o f the Code of 
Civil Procedure, the mortgagee could not bring the property to 
sale except by bringing a suit on the mortgage itself. The 
Subordinate Judge gave effect to this objection, but it was 
reversed on appeal by the District Judge. The judgment-debtor 
then appealed to the High Court.

Mr, Ibn Ahmad, for the appellant : —
It  is submitted that by reason of order X X X I V , rule 14, 

of the Code of Civil Procedure, the mortgagee is not entitled, in 
execution of the simple money decree which he has obtained on 
the agreement, to attach and bring the mortgaged property to sale 
without bringing a suit for sale in enforcement o f  the mortgage. 
I am fully supported by the case of Azim-ullah v. Wajm-un~ 
nissa (1) and by the principle of the decision in the case of

■ Aliaf Ali Khan v. Lalta Prasad (2), in which the usufructuary 
mortgagees had leased the mortgaged property to the mortgagor, 
and the mortgagor having made default inpayment o f the rent due 
on the lease, it was held that the mortgagees’ correct remedy was 
to institute a suit for a sale in enforcement of the mortgage,

(1) i . L . 16 A ll, 415. ,(2) (1897) 1. L. B „  19 All., 49J.
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In the pr- >■ ent case the decree is one for money iu satisfaction
of ”  a claim arising under the mortgage ” within the meaning ----------------
of the clause in order X X X IV , rule 14. The agreement amountod, ' ■v.
in effect, to a lease to the mortgagor of the right to collect the M u h a m m ad

temple dues, and was executed under ciroumsfcauces which clearly 
show that it was entered into simply to provide a means for 
realizing those dues and giving effect to the terms of the mort­
gage. The case is aaalogou-3 to that in A ltaf A li Khan  v. Lalta 
Prasad (1) and, as was there observe 1, the relation between the 
parties continued to be that o f mortgagor and mortgagee, in 
respect o f the money which had fallen due. 'J he claim to that 
money was one arising under the mortgage transaotion, and not a 
claim arising out of a transaction independent o f the mortgage.

The effect of the alteration in the language introduced by 
order X X X IV , rule 14, was considered in the case of Tarah Nath 
Adhihari Y. Bhiihaneshwir Mitra (2 j, anO the view expressed 
was that under the said rule a mortgagee was competent to have 
the mortgaged property sold in satisfaction of any claim which 
was unconnected with the mortgage. In  the present case it 
would be impossible to say that the claim for which the decree 
was obtained was unconnected with the mortgage.

The lower appellate court has relied upon the case of Bari- 
bans Bai v, Sri Nhuas iVa'i/c (3},but that case is distinguishable.
There the usufructuary mortgagees suei for possession of the 
mortgaged property, and the suit was decreed with costs. In  
execution o f the decree for costs they sought to sell the mortgaged 
property, and it was held that they could do so, inasmuch as the 
claim for the costs did not arise under the mortgage but by 
virtue o f the decree for costs. It  was pointed out that the 
terms of the mortgage did not in any way embrace those costs!
Those costs could not have been recovered in a suit for sale on 
the m ortgage; whereas, in the present case, the money payable 
on account of the temple dues could have been so recovered. The 
alteration in the language was also considered in the case of 
Bam Das v. Munna (4). The case o f Ganesh Singh v. Debi Singh 
(5) was peculiar. There, a suit for possession by a usufructuary

(1) (1897) I. L , B.; JO All., 496. (3) (19i3) 1. L. S ., 86 All., 5l8,
(2) (1914) I. L. B-, 42Galc„ 780. (4) (19J2) 18 Indian Oases, 201,.

(5) (1910) I. L. B., 32 All,, 377.
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mortgagee was compromised and a simple money decree wasxyxy  ̂ ^

---------------- passed. Noh only was the mortgage merged in the compromise,
y, bub the decree was a consent decree and the judgment-debtors 

were estopped from raising any objections. The phrase “  a
claim arising under the mortgage must have a wider scope and
meaning than if  . the words were "  the claim to recover the 
morbgage-money/'

Munshi Shiva, Prasad Sinha (for Munshi Naiual Kishore), 
for the respondent :—

Apart from the provisions of order X X X IV , rule 14, there is 
nothing to preclude a mortgagee from purchasing the equity of 
redemption in executioo of a simple money decree. There is no 
inherent disability in a mortgagee in this respect ; Muhammad 
Abdul Bashid Khan v. Dilsuhh Bai (I). The provisions o f 
order X X X IV , rule 14), being restrictive of the ordinary rights 
of a decree-holder to proceed against any property o f his judg- 
ment-debbor, shouldj therefore, be strictly and narrowly interpre­
ted. Bearing this in mind, can it be said in the present case that 
the decree was in respect of a claim “  arising under the mortgage 
The Legislature has deliberately narrowed the scope of this 
restriction. The words used in section 99 o f  the Transfer of 
the property Act were " . . .  any olaini whether arising under 
the mortgage or not. ”  The restriction is now confined to the case 
o f a claim arising under the mortgage, and the policy o f the law 
has been brought into accordance with the principle enunciated by 
the Privy Council expressed in the case of Khiarajm il v. JDaim
(2). This was pointed out in the case of Sardar Singh v. Rat an 
Lai (3). Even if a money claim “ arising under the.mortgage ”  be 
regarded as not being continod boa claim for bhe realization o f the

• mortgage-debb, in the presenb case the decree, at all events, can 
not be deemed to be one in satisfaction of a claim] arising under 
the mortgage. The agreement on the basis .of which the decree 
was obtained was a quite distinct and separate transaction, and 
independent of the mortgage. Unlike the facts o f the case in 
Altaf A ll Khan v. Lalta Prasad (4) there was a long interval 
between the two deeds; the amount reserved by the latter deed 
(1) {190a) L L. B., 27A1I,, 5l7 (524). (3) (1914) I, L. R,, 36 A lL ,5 l6  (523).

(2J (1904) I. L, R., 32 Gale., 296. (4) (1897) I. L . B ., 19 AIL, 496.
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was not the same as that due to the mortgagee under the deed
of mortgage, aad any balance reniiiniag unpaid out o f the
money payable under the latter daed was nob to form an addition ®-
, ,r , , ,, , , Muhammadto the mortgage money or a charge upon the morbgagea property. - a l i .

Under these circumstances the two deeds cannot be regarded 
as forming one transaction, but two distinct and indepen­
dent transactions. On this part of the case I am strongly sup­
ported by the view taken in Gkimman Lai v, Bahadur Singh 
(1) and S. A. No. I l l 2 of 1894, (2). There, a usufructuary 
mortgage was executed, and on the same date the mortgaged 
property was leased to th^ mortgagor, the rent payable being 
equal to the amount of interest on the mortgage-money, and the 
period of the lease being expressed to be until redemption of the 
mortgage. Y et the contention that the object of the lease was 
simply to provide a mode for realizing the interest and that 
the lease formed part of the mortgage transaction was repelled, 
and it was held that the lease was a distinct and independent 
transaction and created the relationship of landlord and tenant 
between the parties. The present appellant’s case is a much 
weaker one. I f  Musammat Kadma failed to pay the Rs» 700 
annually, the plaintiff would have a cause of. action under the 
agreement alone, and not under the mortgage. I f  in a parti­
cular year the share of the actual temple collections amounted 
only to Rs. 500, the plaintiff would have a - cause of action for 
the remaining Rs. 200 on the basis of the agreem ent; on the 
morbgage-deed itself he would nob have any claim to the Es. 200.
It is clear, therefore, that a claim on the agreement is quite 
distinct from and independent of the mortgage, and does not arise 
under the mortgage. Section 68 of the Transfer o f Property 
A ct enumerates the money claims arising under a mortgage.
The claim on which the decree was obtained does not come 
within these. The mortgagee is in possession, of the right to 
collect the temple dues, through his lessee Musammat Kadma.
The true test is whether the mortgagee could have added the 
amount due under the agreement to the mortgage money, and 
whether the arrears were a charge upon the mortgaged property.
The answer being in the negative, the claim was not one arising 
(1) (1901) I. L. R., 23 All., 338. (2) (1897) 23 All., 3&1 (Foot m te).
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under the mortgage. In the ease of Sardat Singh v. Ratan Lai 
(1) the decree was in a suit brought upon the mortgage deid 
for the mortgage-debt itself. Also, the sale was held when 

M u h a m m a d  section 99 was in force. The actual decision in the case of Tarah 
*

Nath Adhikari v. Bhubaneshwar Mitra (2  ̂ was in the mortga­
gee’s favour, although the word “  unconnected ” was rather 
loosely used in the course of the judgment.

Mr. I  bn Ahmad replied.
P ig g o tf, J. :— In this case the two courts below have differed 

upon a question of law  of some difficulty regarding the applica­
tion of the provisions o f order X X X IV , rule 14, of the Code of 
Civil Procedure to the facts of this particular case. The res­
pondent obtained from the original judgment-debtor appellant a 
possessory mortgage in respect o f certain property. That property 
comprised a fixed-rate holding and also the right to collect a 
portion of the dues received at a certain temple. Under the 
terms o f  the mortgage the mortgagee was entitled to possession 
over the holding and to realize for himself the share of the 
temple dues specified in the document. W e are informed that 
he obtained possession over the fixed-rate holding. W ith re­
gard to the temple dues the respondent, who is a Muhammadan,- 
seems to have found some difficulty about realizing them him­
self. He entered into a further contract with his mortgagor 
which may be described as a lease or farm of the right secured 
to the mortgagee of collecting these dues, The mortgagor 
undertook to pay to the mortgagee a sum of R,s. 700 a 
year in return for the latter’a permission to realize what 
she could for herself out of the dues in question. The 
mortgagor having made default, a suit was brought on the 
basis of this contract of farm or lease, and a decree obtained. 
In execution of this decree the respondent has attached, and 
seeks to bring to sale, the equity o f redemption in respect of 
the whole of the property which formed the subject-matter of 
the original mortgage in his favour. The question is whether 
an order for the sale of this property is or is not forbidden by 
order X X X IV , rule 14, of the Code of Civil Procedure. The 
court of first instance held that, on the plain words o f the said

(1) (19ld) I. L. 3fi All., 516. (2) (I9l4) I. L . R., 42 Oalo., 780.
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rule, the decree for money obtained by the respondent was a. 
decree for the payment of money in satisfaction of a claim 
arising under the mortgage and that the sale o f the equity of 
redemption in the mortgaged property was therefore prohibited Mohammad

under the terms of the rule. The learned District Judge hasO
reversed this finding on appeal, being .evidently influenced by 
the decision of this Court in Haribans Rai v. Sri Niwas NaiJc 
(1). That case undoubtedly comes . very close to the case now 
before us, and I  am not surprised that the learned District 
Judge felt obliged to treat it as a decisive authority in favour of 
the decree-holder. At the same time the present case is distio' 
guishable on the facts, and I very much doubt whether the 
learned Judges who decided the case o f Earihans Rai v. Sri 
N iims Naik (1) would have been in favour of the respondent 
in the appeal now before us. They seem to have held that the 
decree for costs which was sought to be executed in the case 
then before them represented, not money due to the decree- 
holder as mortgagee, but merely a sum of money to which he 
was entitled as a successful litigant. They, therefore, held that 
the decree in the case then before them was not cue for the pay­
ment of money in satisfaction of a claim arising under the mort­
gage. It must be remembered that there has been an altera­
tion in the law since the provisions o f order X X X IT , rule 14, of 
the present Code of Civil Procedure (Act No. V of 1908) were 
substituted for those of section 99 o f the Transfer of Pro­
perty Act (No. IV  of 1882). It  is, therefore, of very little use 
to refer to rulings anterior in date to this change in the law.
For instance, there has been considerable controversy before us 
as to the bearing on the present case of the principles laid down 
-by learned Judges o f this Court in tw’O cases, one reported in 
Alia/ AH Khan v, Lcdta Prasad (2) and the other in Chimman 
Lai V. Bahadur Singh (3). The former case is relied upon by 
the appellant and the latter by the respondent. I t  seems suffici­
ent to say that both these cases were decided at a time when 
the mortgagee could in no event have brought the mortgaged 
property to sale in execution of a decree for the satisfaction 

(1) (1913) L L. R., 35 All., 5i8. (2) (1897) I. L , R,» 19 All., 496.

(3) (laoi) L L . R., 23 All., 338.
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1919 of any claim, whether arising under the mortgage or not. The 
question which we have now to consider was, thereforej not 
present to the minds of the learned Judges who decided those 

M uham m ad  cases. They had to determine whether, under particular
Xil«

circumstances, the remedy of a particular mortgagee was or 
was not confined to a suit for sale upou his mortgage and
whether or not it was opeu to him, at least as an alternative
relief, to obtain a simple money decrce, by way of arrears of 
rent or the like, against his mortgagor. No question could be 
raised under the law as it then stood as to the right o f the mort- 
gee to execute such decree, when obtainedj by attachment and 
sale of the mortgaged property. Apart from the case which the 
learned District Judge has treated as decisive, there seem to lie 
only two other decisions since the passing of Act No. V of 1908
which deserve notice, One of these is the case of Ganesh
Singh v. Debi Singh (1) and the other is Tarak Nath Adhi- 
hari V. Bhubaneshwar Mitra (2). Both these cases seem to 
me a good deal in favour of the appellant. In the former 
it is true that the usufructuary mortgagee there concerned 
was permitted to bring the mortgaged property to sale in 
execution o f a .‘'imple money decree. Tlie learned Judges, 
however, laid particular stress on the fact that the decree 
then in question was passed upon a compromise. In effect, 
as it seems to me, they regarded the compromise decree 
under which the mortgagor became liable to the mortgagee 
for the payment of a certain sura o f money as a contract 
superseding and abolishing the previous contract o f mort­
gage.’ On this view of the case there remained no mortgage 
in existence which could be set up by the judgment-debtor 
so as to invoke the provisions of order X X X IV , rule 14, of 
the Code of Civil Procedure. I think that the way in which 
the learned Judges laid stress upon the fact that the deeree 
in the case before them had been passed upon a compromise, 
and was therefore the result of a fresh agreement or 
contract between the parties, suggests that their decision 
would have been difierent if  they had had to deal with a 
decree for money passed after contest. The Calcutta case 

(1) (1910) I. L . B „ 32 All., 377, (2) (1814) I. h. R., 42 Gilo., 780.
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was the converse o f the present one and as a matter of 
fact resulted in an order in favour of the deerea-holder, but 
the principle laid down by the learned Judges was that the 
prohibition contained in order X X X IV , rule 14, would operate Muhammad 
in respect o f any decree of which it could not be said that 
it was unconnected with the mortgage. In the case now 
before us the money for which this decree was obtained 
represented the usufruct of the mortgaged property to 
which the mortgagee was entitled as part of his contract o f 
mortgage. His right to receive this money rested upon his 
position as mortgagee. The mortgagor had become liable to 
p a y  the mortgagee this money io consequeuoe o f aa agreement 
entered into between the parties subsequent to the mortgage : but 
it seems to me, in the first place, that the money for which the 
decree was passed was an essential part of the mortgage money, 
just as much as arrears of interest, which, if  falling due on a 
contract of simple mortgage, become part of the mortgage money; 
in the second place it sesms to m3 that it would be doing 
violence bo the plain language of the rule to say that the claim in 
satisfaction of which this decree was passed was not a claim 
arising under the original contract of mortgage. The learned 
District Judge has interpreted the principle laid down in the 
decision of Haribans Rai v. /Sfn’ N'iwcos Nailc ( i ), as if the 
learned Judges had intended to lay down that the true test was 
whether or not the money for which a decree had been obtained 
was money which could have been claimed in a suit for sale 
upon the mortgage.

This goes, I  think, a little beyond the actual ratio decidendi 
of the case in question. Moreover, although the test may be 
a satisfactory one in the case of claims arising out o f a simple 
mortgage, it is nob so easy to apply it to the ease of a usufruct- 
u iry  mortgage. Tha provisions of the Transfer of Property 
Act assume that a parson in whose favour a contract of -usufruct­
uary mortgage has'been entered into has either been put in 
possession of the mortgaged property or has not. In the latter 
event he would have a right to sue for his money under section 
68, clause (cj, o f the Transfer of Property Act (No. IV  of 1882).

(I) (1913) I. I,. B., 35 AIL, 518,
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I h the former event it is presumed that he would be in full 
enjoyment of all his rights in respect of the. usufruct of the 
mortgaged property. Difficulties may arise, howes^er, in apply- 

^ ubammad principle where the mortgagor has entered into a subsi­
diary agreement with the usufructuary mortgagee, so that it 
may be said that the mortgagee is conscructively in possession 
by virtue of his subsidiary contract with the mortgagor, but the 
latter is nevertheless withholding from the mortgagee the 
money which he had covenanted to pay. I  think that this is 
a riak which a usufructuary mortgagee must be content to run 
when he chooses ’do enter into a transaction the effect of which 
is to replace the mortgagor in actual possession over the mort­
gaged property, or any p irfc of it. Taere is nothing in law to 
prevent the parties to a mortgage from entering into such-an 
agreement, but the fact that the mortgagor has become liable 
by reason of such subsidiary contract to make certiain payments 
to the mortgagee does not affect the consideration that the 
money so agjreed to be paid represents the usufruct o f  the 
property to which the mortgagee was entitled by virtue o f  the 
possessory mortgage in his favour. I f  the mortgagee chooses 
to enter into a contract o f this nature, and the mortgagor fails 
to carry out his part of such contractj the remedy of the mort­
gagee is to obtain a simple money decree for the money due to 
him. I think, however, that is would be doing violence^ both to 
the letter of order X X X IV , rule 14, of the Code of Civil Procedure, 
and to the principle on which that rule is based, to allow the 
mortgagee to take advantage of a decree of this nature in order 
to bring to sale the equity o f redemption and deprive the mort­
gagor of his right to redeem the original mortgage. The courts 
are bound to hold that the money in respect of which the decree 
was passed represents, in substance, the usufruct of the mortgaged 
property ; and that the claim to it was a claim arising under 
the mortgage. In my opinion, therefore, the decree o f  the lower 
appellate court must be set aside and that of the court o f the 
first instance restored, with costs throughout.

W ALSH, J ,; —I have arrived at the same conclusion. Although 
the circumstances of this arrangement are somewhat peculiar, 
as I shall menfcioa in a moment, I  think they raise in the clearest
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possible form the question what is the right interpretation of 
the words “  a claim arising under the mortgage ” used in the 
new orJer X X X IV , rule 14 ? The case has been extremely 
well argued on both sides, and I  do not think any relevant MuHiMKiD 
consideration or existing authority has been omitted from the 
discussion.

The mortgage was a usufructury mortgage to secure a debt 
of Rs. 8,000 in which a certain fixed-rate tenancy was hypothe­
cated, and also a right during fourteen days in each year to 
collect certain dues at a temple whioh had been bequeathed to 
■the mortgagor by her paramour. The m ortgagor was Pa^i by 
caste, and the mistress o f the Panda  who bequeathed - this right.
The mortgagee was a Muhammadan, and the difficulties not 
unnaturally consequent upon his making such collections, were 
got over by an agreement made six months after the original 
mortgage, under which the woman gave to the mortgagee in 
lieu of the usufruct of the collections o f the dues an undertaking 
or covenant to pay a fixed sum of Rs, 700 a year. In addition 
to this the agreement provided that upon default being made 
in the payment of that fixed sum interest should run upon the 
arrears at 12 per cent, per annum. Inasmuch a  ̂ the mortgagee 
was in possession of the fixed-rate holding, although we know 
nothing about the actud pro3eeds of this security, it is obvious 
that such an arrangement made by the woman in cliseharge of 
her obligations under the mortgage was a most improvident 
bargain. These circumstances do not affect my judgment in 
the interpretation at which I  feel myself obliged to arrive, 
but they do point to the necessity of holding fast to the old 
principle upon which this restriction imposed upon mortgagees 
is based and not straining the language in order to extend the 
mortgagee’s rights over the equity of redemption. The mort­
gagee obtained a decree for Rs. 3,762-6-0 with costs und pendente 
Hie interest and future interest, and the question before us is 
whether he can execute that decree upon the property m ort­
gaged.

I have come to the conclusion that he cannot. In whatever 
way the matter is regarded, ib seems bo me that a suit to enforce 
the agreement by which the parties stipulated how that part
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of the usufruct which conceraed the collection of dues should be
1919 ... met caa only described as a claim arising under the mort- 

Kadmâ Pabin >) “  A  ”  in this connection must mean " any. ”  The
M d h a m m a d  point really cannot be better put than it is put in the learned

Subordinate Judge’s judgment where he says :—“ It seems to 
me to be drawing an unjustifiably subtle distincbion to say 
that the claim arose, not under the mortgage, but under the 
separate agreement, when that agreement was made as a direct 
consequence of the mortgage, and as a means o f, giving effect 
to the conditions of the mortgage. ”

I'hc language formerly in operation under section 99 of the 
Transfer of Property Act was “ whether arising under the 
mortgage or not. ” The change effected by order X X X I V ,  rule 
14, was clearly intended to improve the m oitgagoe’s position 
an:l to remove to .some extent ih j existing restriction but it 
must be take a that it was not intended by' the Legislature, 
otherwise very different language would certainly have been 
adopted, to affect the principle long established by equity courts 
and always acted upon in India and reiterated by the Privy 
Council in Khairaj Mai v. Daim (1). “  that the mortgagee cannot 
by obtaining a money decree for the mortgage debt and taking 
the equity of redemption in execution, relieve himself o f  his obli­
gations as mortgagee, or deprive the mortgagor o f his right to 
redeem on accounts taken, and with the other safeguards usual in 
a suit on the mortgage." In my opinion the mortgagee’s claim 
in this case; if successful, would offend against this principle. 
The existing rule does not confine the restriction imposed upon 
the mortgagoe to a claim to enforce the mortgage* debt as such, 
but expressly provides that it shall include claim arising under 
tlie mortgage. In construing such a proviso we are bound to 
look at the authorities which laid down the principles by which 
the courts were guided and which the Code was intended to 
codify. To escape the mischief aimed at by those principles and 
by this legislation the claim of the mortgagee must be distinct 
from, that is to say, in my opinion, unconnected with the mort­
gage transaction. This is the view taken by the Calcutta Bench in 
the decision of Tavah JSfath Adhikari v. Bhubaneshwar Mitrct (2), 

(1) (1904) I. L .R ., 32 Galo., 298. (2) (I9l4>) I. L . B ., 49 Gala., 780.

410 TETE INDIAN LAW REPORTS, [VOL. XLI.



to which my brother has referred in which, although the Judges 
were dealing with the converse case, the language they use 
clearly applies to this case and in my opinion, is correct. The v. 
same view is taken in notes to order X X X IV , rule 14, in the 
last edition of Woodroffe and Ameer A li’s Commentary on the 
Code, and it is there pointed out that i f  the restriction were 
confined bo cases of what, to use the English expression, are 
known as, “ judgments on the covenant” the benefit o f  the equity 
of redemption given to the mortgagor would be lost in respect 
of claims under the mortgage, and it seems to me that the 
Legislature has bean careful to use language avoiding that 
result. W liither or not I  should have come to the same deci» 
sion as the Bench o f this Court in the authority Haribans Rai 
V. Sri Niwaa NoAh (1), to which my brother has referred and 
which the learned District Judge in this case not unnaturally 
used to persuade himself as to the interpretation which he 
adopted, does not matter. The view which they took in that 
ease undoubtedly was that a claim for costs arising out of a 
decree stood upon a footing of its own. The decree o f a court 
on the claim of the mortgagee under his mortgage, aud the costs 
in execution of its order for which the mortgagee niado applica­
tion, might, no doubt, be said to arise, not under the mortgage, 
but under the unsuccessful resistance made by the m ortgagor, 
in the original claim which the mortgagee made agaiust him,
I  do not think that case can be treated as having , decided any­
thing more than that, and it doos nob govern the wider question 
which i  ̂ raised in the appeal before us. I  agree with the order 
proposed. i

B y  the  C o u r t .— The appeal is allowed, the decree of the 
lower appellate court set aside and that of the court of first 
instance restored with costs throughout.

Ajpfeal allowed,
(1) (1913) I. L. B., 83 All, 618.
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