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which was due to him on the date on which the contract o f service 
was wilfully broken, I think, therefore, and it seems torae that I 
am supported in this view by the case of Queen-Empress Y.lndar- 
jit  (1), that an employer of labour is not precluded from availing 
himself of the provisions of Act No. X I I I  o f 1859 merely because, 
in the contract of service between himself and his workmen, there 
is a stipulated penalty capable of enforcement b y  a civil suit, 
in the event of breach of the contract on the part of the workmen, 
which penalty has admittedly not been enforced, nor payment of 
the same ten-Iered, on the part of the workmen.

The other point taken before me is that the negotiations 
which took place between Murli Dhar and the defaulting workmen, 
and also with the rival contractors into whose jservice the latter 
had entered, amounted to a novation of the contracb of service 
between Murli Dhar and the applicants, so as to render the latter. 
incapable of enforcement either by way of application nn ler Act 
No. X III  o f  1859 or in any other manner, but I think the simplest 
answer to this contention is that, on the facts found, there was 
no complete novation of contract, Murli Dhar offered to be 
satisfied with a certain payment, far less than the penalty to 
which he was entitled under his contra ;fc, provided a certain 
condition which he chose to attach to his offer were fulfilled. 
That condition was never fulfilled, aad Murli Dhar’s offer conse­
quently lapsed.

For these reasons I think that the decision of the courts below 
in this matter was correct and I dismiss this applieatioo,
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Befora Sir B.enry Richarch, Knight, Chief Jzisiice, and Justice Sir Pramada 
Gharan Banet'ji,
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respect of wliich he is soaking to bo iademnified. Ifc is sufficienfc tliat a deora3 
has been passed against him for sucli payment. British Union and National 
Tiimranoe Co. v. Eawson (1) and To/a Das v. Bahu, QanesJi Prasad (2) (unre» 
ported) referred to.

T he  facts of this case were as follows

The plaintiff had executed a mortgage on the 4ibhof November,
1902, in favour of Musammat Maharani. On her death Kanhaia 
Ram claimed to be entitled to the property left by her and, 
therefore, to the money due upon the mortgage. The plaintiff 
paid him Es. 500 in discharge of the mortgage and obtained from 
him on the 3rd of February, 1911, au indemnity bond in which 
Kanhaia Ram agreed to indemnify the plaintiff if any other heir of 
Musammat Maharani claimed the money and the plaintiff had to 
p iy  it. Certain other persons, alleging themselves to be heirs 
of Musammat Maharani and entitled to one-half of the mortgage- 
money, sued on the mortgage of the 4'h of November, 1902, 
impleading both the plaintiff and Kanhaia Ram, and got a decree 
against the plaintiff on the 24th of April, 1915, for one-half of 
the amount due on the mortgage, which then amounted to Rs. 590. 
The plaintiff then brought the present suit to enforce the indem­
nity bond. Up to that time he had not paid anything on the 
decree o f the 24th o f April, 1915. Both the courts below decreed 
the suit, but with a proviso that the decree could not be executed 
unless and until the plaintiff was obliged to discharge the decree 
of the 24th of April, 1915. On second appeal by the defendants, 
a single Judge of the Court reversed the decrees of the courts 
below and dismissed the suit as being premature. The plaintiff 
appealed under section 10 of the Letters Patent.

Babu Piari Lai Banerji, for the appellant :—
The mere fact that the plaintiff had not, prior to instituting 

his suit, paid the money due under the decree o f  the 24th o f 
April, 1915, is not a bar to the maintainability of the suit. The 
indemuifier can be ( bliged and required to pay to the indemnified 
the amount necessary to enable the latter to meet the liability 
provided against by the indemnity bond. A decree has been 
passed against the plaintiff, and Kanhaia Ram is a party to i t ; 
and the decree declares that the plaintiff is liable to pay a sum

(1) (1916) 2 Gb. D., 4i7G. (2) (1910) Civil Kovision No. 75) of 1909, decided

on January 31st, 19lO, (unreported).
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of Rs, 590 on account of the mortgage of 1902. The plaintiff is 
therefore entitled to call upon Kanhaia Ram or his legal represen­
tatives, to pay him that sum by way of indemnity. Reference was 
made to In  re Law Guarantee Trust, and Accident Society (1) 
British Union and National Inm rance Go- v. Rawson (2) and 
Tota Das v. Bahu Oanesh Prasad (3) (unreported). Further, 
since the filing- of this Letters Patent Appeal, the plaintiff has 

_ paid up the decree of the 24th of April, 1915.
Dr. S. M. Sulaiman (for Munshi Panna Lai), for the respon­

dents :—
Under his deed of the 3rd of February, 1911, Kanhaia Ram 

agreed to pay the plaintiff only such sums as the plaintiff' might 
actually have to pay to any other rightful heir of Musammat 
Maharani. The plaintiff had not yet paid any such amount, so no 
cause of action had accrued to him for bringing the suit, and the 
suit was premature. The question as to how much Kanhaia Ram 
had received from the plaintiff should be gone into. The receipt 
for Es. 500 is not, by itself, conclusive as to the amount actually, 
paid.

Babu P iari Lai B a r t e r was not heard in reply.
R ichards, C. J., and B a n e r ji, J.:—This appeal arises out of a 

suit brought on foot of a bond, which has been called, not inap­
propriately, an indemnity bond. It appears that there was a 
mortgage executed by the plaintiff in favour o f one Musammat 
Maharani, On her death there were two sets of persons claiming 
to be entitled to the property held by her. One claimant was a 
man o f the name of Kanhaia Ram. He alleged that he had 
received payment of the entire mortgage money from the plaintiff, 
and there was given in evidence a receipt he executed for the 
full amount and the bond which is the basis of the present suit. 
In that bond Kanhaia Ram covenanted that if anyone else put 
forward a claim to the money secured by the deed of mortgage 
and if he failed to prove his power to give a discharge and i f  the 
plaintiff should be obliged to pay any one else, then he would 
indemnify the plaintiff against such payment. Certain property 
was hypothecated to secure this covenant, la  course of time a

(1) (1915) lO h .D .,  340. (2) (1916) 2 Oh. D., 476.
(3) (1910) Ciyil Revision No. 79 of 1909, decided on JanaaEy 1910, 
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rival claimanl) brought a suit against the plaintiff and Kanhaia 
Ram based on the original mortgage, alleging that the then 
plaintiffs were entitled to half the property in possession of which 
Musammat Maharaoi had been and that the receipt and discharge 

.by Kanhaia Ram was only effectual to the extent of half o f the 
mortgage debt. This suit was successful and a decree for sale 
of the mortgaged property was made, and, as already stated, the 
plaintiff and Kanhaia Ram were defendants to that suit. The 
court of first instance decreed the plaintiff’  ̂ claim, but put a 
proviso to the decree that it could not be executed unless and 
until the plaintiff was obliged to discharge the decree which had 
been made against him. The court o f first appeal confirmed this 
decree. A learned Judge of this Court set aside i he decrees of 
the courts below and dismissed the plaintiff’s suit as premature. 
I t  seems to us thab the view taken by the learned Judge o f this 
Court was not correct. I t  is true that at the tim© the suit was 
brought the decree had not actually been discharged ; but it was 
a mortgage-decree against the plaintiff’s property, and it seems to 
us that ifc was highly technical to hold that the suit was therefore 
premature. Furthermore, the jjroviso which the courts below 
had pub upon the decree prevented the possildlity of any injustice 
being done to the respondent On behalf of the appellant the 
case of the British Union and National Insurance Oo. v. Rawson 
(1) has been cited as an authority that the suit could not be dis­
missed as being premature. W e think also the ease o f Tota Das v. 
Babu Ganeah Prasad (2) is an authority in the plaintiff s favour. 
Dr. ^uidiman, on behalf of the respondent, has tried to support 
the decision o f the learned Judge of this Court upon the ground 
that the plaintitf may not have paid the full amount stated in the 
receipt to Kanhaia Ram. It appears that there was a finding in 
the previous litigation in which the plaintiff and Kanhaia Ram 
were co-defendants, that the plaintiff had not. paid the full 
amount due upon the mortgage.^ As pointed out by the lower 
appellate court, this decision was certainly not necessary for 
the purposes of that suit, and furthermore, the plaintiff and 
Kanhaia Ram were arrayed on the same side. Admittedly,

(1) (1S>10) 2 Ob,l).,47ti. (2) (1910) divil Revision No. 79 of 1909, decided
on January Slst, 1910, (uuropoEted).
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there was some cousideration for the liond sued upon in the 
present suit, and the terms o f the bond were that if  a claim should 
be put forward and the discharge which Kanhaia Earn was 
purporting to give should prove not sufficient, then Kanhaia 
Ram would indemnify the plaintiff from any further money he 
had to pay. We have already held that under the circumstances 
of the present case the granting of a mortgage-decree against the 
plaintiff was equivalent to payment. W e may mention here that 
the appellant has produced before us a certified copy of the 
certificate recording payment o f  the amount of the mortgage- 
decree. W e allow the appeal, set aside the decrce of the learned 
Judge of this Court and restore the decree o f the lower appellate 
court. The appellant will have his costs of both hearings in this 
Court.

Appeal alloiued.

Before Mr- Justice PiggoU and Mr, Juistica Walsh.
KADMA PASIN (J d d g m e h t -d e b to b )  v . MUHAMAIAD ALI ( D b c b e e -h o ld e b )*  . 
Civil Procedure Oode (1908), ord^rXXXIV, ride l i  — ’Osujniotu^.nj :mortgag& 

comprisifig (1) a fixed rate holding and {‘‘Z) a right to receive offerings 
at a tem'ple— 8 ubsequsnt agreement between mortgagor and 7nortgagee Jar 
'payme7it by former of a fixed sum instead of the o0:ings-^D ecree for  
arrears— Execution of decree— '̂  Claim arising unde/ the mortgage,”
Tbo property comprised in a usufructuary mortgage consisted of (j.) a fixed 

r a te  bolding and (2) of fche right to receive corkiin ofierings afe a temple. 
Inasmuch, howevei’, a.s the moL'tgagac was a Muliammadan, a subsequent 
agreement was enlered into between the parties whereby the mortgagor bound 
herself to pay annaally a fi.xed sum of money in lieu of the oSeringd, and also, in 
case of dei'aulti, to pay interest thereon. Dafitulfc having been made, the 
movfcgagce sued on tiiis agreement und obtained a decree for money againsfc 
the mortgagor. In execution'of this decree ho attached the mortgaged property 
and sought to have it sold. Upon objoction by the moitgagor, judgment" 
debtor, held that tha mortgagee could not bring the mortgaged property to sale 
in oxecution of the decree, as the claim under the subsequent agreement was 
one arising under the original contract of mortgage within the meaning 
of order X X X IV , rule 14, of the Code of Civil ProceduYe, Earibans Bai v, 
Sri Wiivas Naik (1) distinguished,

® Sccond Appeal No, 493 of I9l8  from a dccrec of P. D. Simpson, District 
Judge of Ailahribad, dated the l4th of March, 1918, reversing a decree of H . Gr. 
Smith, Subordinate Judge of Mirzapur, dated the 30th of January, 1917,

(1) (1913)1. i j .R ., 35 All., 618.
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